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Preface

On 24-25 October 2025, the Azerbaijan Arbitration Association and the
Baku Arbitration Center organized the Azerbaijan Arbitration Days. The
Student Academic Society of the Baku State University Law School
participated in the event as a partner. The event opened with speeches
delivered by Kamalia Mehtiyeva — Chair of the Azerbaijan Arbitration
Association, Mr. Inam Karimov — Chief Justice of the Supreme Court of the
Republic of Azerbaijan, Mr. Farid Ahmadov — Minister of Justice of the
Republic of Azerbaijan, Mr. Charles Michel — former President of the
European Council and Ms. Maria Chiara Malaguti — former President of
UNIDROIT.

Within the framework of the event, a series of panel discussions were held,
covering a wide range of topics related both to Azerbaijan’s arbitration
landscape and to international arbitration practice. The panels facilitated
extensive exchanges of views on issues such as international commercial
arbitration, arbitration disputes arising from the oil and gas sector, as well as
the role of public policy in arbitration, alongside other contemporary
developments in the field.

Among these discussions, particular emphasis was placed on the
development of a domestic arbitration culture and on investment arbitration.
Given their significant legal and practical relevance, this issue of the Baku
State University Law Review includes summaries of the panel discussions
dedicated to these two themes, as well as transcripts of the speeches delivered.
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On 56z

24-25 oktyabr 2025-ci il tarixlarinde Azarbaycan Arbitraj Assosiasiyas1 ve
Baki Arbitraj Markazi torafinden togkil olunan Azarbaycan Arbitraj Giinlari
kecirilmisdir. Baki Dovlet Universiteti Hiiquq fakiiltasi Teleba Elmi
Comiyysti bu todbirde torafdas kimi istirak etmisdir. Todbir Azarbaycan
Arbitraj Assosiasiyasmnin  sadri Kemals  Mehdiyeva, Azarbaycan
Respublikasinin Ali Mahkemasinin sadri Inam Korimov, Azarbaycan
Respublikasinin 9dliyys naziri Ferid Ohmadov, Avropa Surasmin ke¢mis
prezidenti Charles Michel vo UNIDROIT-in ke¢mis prezidenti Maria Chiara
Malagutinin ¢ixiglari ile baglamigdir.

Tadbir ¢argivesinds ham Azarbaycanin arbitraj miihiti, hem de beynalxalq
arbitraj praktikasina dair miixtelif movzulari shato edon panel miizakirslori
kecirilmisdir. Panellorde beynoslxalq kommersiya arbitraji, neft ve qaz
sektorundan irali golon arbitraj miibahiselori, eloco do arbitrajda dovlet
siyasotinin rolu ve diger aktual masalalar atrafinda genis fikir miibadilesi
aparilmisdir.

Bu panellor arasinda xiisusils, yerli arbitaj moadeniyyetinin
formalasdirilmast ve investisiya arbitrajina hasr olunan miizakirslori geyd
etmoak miimkiindiir. Baki Dovlst Universiteti Talobe Hiiquq Jurnalinin bu
Saymda miihiim hiiquqi ve praktiki shomiyyatini nezare alaraq, soziigeden
iki movzu tizra kegirilon panel miizakirslarinin icmali, elace de ¢ixislarin
stenoqramlar1 toplanmigsdir.
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Panel miizakira: Arbitrajin institutsionallasdirilmasi:
Azarbaycanda iqtisadi inkisafin ve mahkams
somaraliliyinin tosviqedici amili

ISTIRAKCILAR:
Kamil VOLIYEV, moderator
Vakil; “Dentons” beynalxalq hiiquq sirkatinin Bak: ofisinin ortag:

Sirin OLIYEVA
Azercell Telekom MMC-nin Hiiquq va Data Strategiyast iizra Bas Direktoru

Aytac QASIMOVA

“PASA Holding” MMC-nin Hiiquq va Komplayens Departamentinin
direktoru

Giinel ISMAYILBOYLI

Vokil: Istanbul, Baker McKenzie, Azarbaycan masasinin miidiri

Azor OLIYEV

Martin Liiter Universitetinin Halle-Vittenberq Beynalxalq Igtisadi Hiiquq va
Miigayisali Hiiquq kafedrasinin rahbari

Nazli DHMODOVA

Vakil; “Apex Advisors” MMC-nin direktoru; Azarbaycan Respublikast
Vakillar Kollegiyasinin Biznes hiiquq komitasinin sadri

Ruslan BAYRAMOV

"Legalize” hiiquq sirkatinin tasisci partnyoru
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Kamala Mehdiyeva: From the very early days of the Azerbaijan Arbitration
Association, we had envisioned organizing the Azerbaijan Arbitration Days. As I
discussed with President Michelle yesterday, the diplomatic relations between
Azerbaijan and several European Union countries were quite strained at the time.
Although I initially intended to organize the event in 2021, the circumstances were
rather tense, which led me to postpone the initiative until 2023. However, even then,
practical difficulties remained. For instance, there were no direct flights between
Azerbaijan and countries such as France. Consequently, it was not yet the appropriate
time to hold the event in Baku.

Instead, with the valuable support of the Ambassador of Azerbaijan to France, Her
Excellency Mrs. Leyla Abdullayeva, we organized the first Azerbaijan Arbitration
Days in Paris, at the Cultural Center of the Republic of Azerbaijan.

Mpr. Aliyev was among the very first individuals who believed in this project. We
initially met via Zoom, where we discussed the concept in detail. From the outset, he
was highly supportive and played an important role in shaping both the program and
the event itself. He travelled from Baku to Paris for the occasion and that trip marked
our first in-person meeting.

I was both proud and honored to welcome Mr. Aliyev as a member of the Board of
Directors and to benefit from his wisdom and guidance.

Thank you very much. Kamil bey, the floor is yours.

Kamil Valiyev: Thank you very much. This is certainly an encouraging start to
our panel discussion and, at the same time, places even greater responsibility on us.

Good morning, ladies and gentlemen and welcome. 1 understand that this is a
Saturday morning and that everyone has other commitments and responsibilities.
Your presence here today demonstrates the importance you attach to this event and
for that, I would like to express my sincere gratitude.

L usually begin by introducing myself as a partner at the Center and by mentioning
several of my professional titles. However, today 1 am particularly honored to
introduce myself as a member of the Board of the Baku Arbitration Center.

We are also privileged to have a highly distinguished group of panelists with us
today. At this point, I will continue the panel discussion in Azerbaijani.

Sabahiniz xeyir. Haminizi salamlayiram va ganbe giinii sshar vaxtimizi
aywraraq burada istirak etdiyiniz, bizi deasteklodiyiniz {i¢iin har birinizs
tosokkiir edirom.

Bu giin bizi olduqca aktual ve maraqh bir panel miizakiraesi gozloayir.
Panels baslayarken, Anar beyin toqdimatinda vurguladigi kimi, arbitraj
institutunun igtisadiyyatin inkisafindaki roluna toxunmagq isterdim. Diinanki
miizakiralor zamani miixtalif tezislor irsli siirtildii ve ugurlu arbitraj
institutunun formalasmas: tigiin dovlst dasteyinin, eloco do digar destok
mexanizmlarinin shamiyyati xiisusi geyd olundu.
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Man ilk suali daha ¢ox biznes va iqtisadiyyat prizmasindan yonaltmak
istardim. Bu sual panelda biznes sektorunu tomsil eden Nazli xanim va Aytac
xanima tinvanlanir.

Sizco, Azearbaycanda milli arbitraj institutunun formalagsmasi biznes
miihitinin inkisafina neca tohfe vers biler? Xiisusile beynoalxalq terafdaslq ve
miiqavile miinasibatleri baximindan, hiiquqi sabitliyin temin edilmasi
istiqamatinda bu institut hanst mévcud bosluglar: aradan qaldira bilar?

Buyurun, Sirin xanim, sozii siza veririk.

Sirin Oliyeva: Sabahimiz xeyir. Ik névbads, har kesi belo miihiim veo
perspektivli togabbiis miinasibetilo tebrik etmok istordim. Inamiram ki, bu
tosabbiis golacokda olduqca ugurlu naticalar veracokdir.

Biznes baximindan massleye yanasdiqda, sexsi tacriibeme esaslanaraq
geyd eda bilorom ki, man faaliyyetim arzinde dord miixtslif boyiik sahada
calismisam: neft emali, qizil-madan sanayesi, bank ve maliyye xidmatlari,
eloco do hazirda faaliyyat gostordiyim telekommunikasiya sektoru. Bu
sahalarin har birinds beynolxalq terafdaglarla emakdaglq tacriibemiz olub.

Son 20 illik pesakar faaliyyetim gostorir ki, miigavilalorin baglanmasi
prosesinde an miirakkeb masalalorden biri arbitraj mexanizminin ve tetbiq
olunacaq hiiququn segilmasi olmugdur. Xiisusile 1990-c1 illorin sonu va 2000-
ci illorin avvallarinde toroflor arasinda tez-tez bels suallar yaranirdi: hansi
arbitraj institutu secilmslidir, ingilis hiiququ tetbiq edilmalidirmi, arbitrlar
hans1 meyarlar asasinda miiayyon olunmalidir vao s.

Bu baximdan, yerli arbitraj markezinin yaradilmasi, ilk novbads, 6lka
igtisadiyyatiin artiq bels bir instituta hazir oldugunu gostorir. Man hesab
edirom ki, bu, iqtisadiyyatin inkisafina slave stimul versn miihiim
addimlardan biridir. Eyni zamanda, kommersiya tagkilatlarinin, xiisusils
kicik ve orta sahibkarliq subyektlorinin de bu prosess hazir oldugunu
miisahids edirik.

Praktikada ise har bir teskilatin hiiquqi miidafis ticiin kifayet qodar resurs
vo biidcoye malik olmadigimmi goriiriik. Bazi sirketlor pesokar hiiquq
xidmatlarinden va maslahatcilordan istifads etmak imkanina malik oldugu
halda, digarlsri bu imkanlardan mshrum qalir. Mahz buna gore de yerli
arbitraj institutunun movcudlugu, menim fikrimco, xiisusilo kicik va orta
sahibkarligin inkisafina ciddi tohfs vers bilor. Bu halda sahibkarlar
anlayacaqlar ki, 6z kommersiya hiiquqlarini qorumaq tiglin xarici arbitraj
institutlarma miiracist etmak miitlaq deyil, bu miidafisni yerli saviyyada do
effektiv sokilds tomin etmok mimkiindiir.

Bununla yanasi, artiq teraflerin 6z yanasmalarini, metod va prinsiplorini
totbiq eda bilacoklari institusional bir platforma formalasir. Biznes miihitinin
vo kommersiya miinasibatlorinin siiratlo doayisdiyi bir dovrds, xiisusils,
Azoarbaycanda hoayata kegirilon dovlet proqramlar1 bu ehtiyaci daha da
aktuallasdirir.
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Hazirda telekommunikasiya sahasinda faaliyyat gosterdiyim ticlin xiisusi
qiirur hissi ilo geyd etmoak istordim ki, bu ilin mart ayinda cenab Prezident
torafindan siini intellekt sahosi tizro dovlst strategiyas: tosdiq edilmisdir.
Mboalumdur ki, stini intellekt sahasindo bir ¢cox togabbiislor asasen ABS, Kanada
va Avropa Olkalerinin tacriibasine asaslanir. Bu baximdan, yaxin zamanda
Azarbaycanda qonaq etdiyimiz Amazon kimi boyiik beynalxalq sirkatlarle
omokdasliq zamaru yerli biznes subyektlorinin miiayyan hiiquqi qorunma
mexanizmlarine ehtiyaci yaranir.

Biz beynolxalq terafdaslarimizla siini intellekt sahasinde emoakdashq
imkanlarim1  miizakirea ederken, Azerbaycanda arbitraj markazinin
yaradildigini da xiisusi vurguladim. Onlar bunu boyiik maraq va teacciibla
qarsilayaraq qeyd etdiler ki, 10 milyon ohalisi olan bir o6lkade arbitraj
moarkazinin yaradilmasi hemin 6lkenin iqtisadi ve institusional baximdan
artiq miiayyan inkisaf marhslasine catdigini gostarir.

Diistintirom ki, mahz bela tagobbiislor vo dovlst programlarinin ugurlu
icrasina tekan veren asas mexanizmlarden biri do Arbitraj Markazi olacaqdur.

Kommersiya taskilatlarinin bu prosesds roluna galdikds iss, hoam saxsen
0z adimdan, hom da tomsil etdiyim tagkilat adindan qeyd eds bilaram ki, biz
tocriibs miibadilesinin aparilmasma ve miixtslif telim proqramlarinin
dastaklonmasine haziriq. Xiisusile genc hiiqugstinaslar ve universiteti yeni
bitirmis miitoxassislor tiglin “Arbitr va etika” kimi movzular tizra talimlarin
toskili olduqca vacibdir.

Hesab edirem ki, Azarbaycanin aparict kommersiya togkilatlari, xiisusils
olkenin on iri vergi 6dayicileri sirasinda olan sirkatlar bu ciir tosebbiislorin
dastaklenmasinds maraql va faal olacaqlar.

Kamil Valiyev: Cox sag olun, Sirin xanim. Fikrimcs, siz olduqca vacib bir
moaqgama toxundunuz. Bildiyimiz kimi, sizin sirketiniz ¢oxsayl kicik va orta
sahibkarliq subyektlari ilo amokdasliq edir vo mahz bu istiqamate xiisusi
diggatin ayrilmast Olke iqtisadiyyatinin inkisafi baximindan boytik
shamiyyat dasiyir.

Bu sahada hayata kecirdiyiniz foaliyyate vo gostordiyiniz destaya gora siza
tosokkiirtimii bildirirem.

Aytac xanim, sizin de bu masalalarle bagl fikirlorinizi esitmak istordik.

Aytac Qastmova: Haminizi salamlayiram. Ik névbeds, Baki Arbitraj
Markozinin yaradilmas: miinasibatilo har kesi semimi galbden tebrik edir,
eyni zamanda Kamals xanuma bu yiiksak saviyyali tadbirin tagkiline gore
tosokktirtimii bildirirom.

Sualiniza goldikds ise, hesab edirom ki, Azarbaycanda belo bir Arbitraj
Markoazinin yaradilmas: yalniz hiiquq miihiti {igiin deyil, btitovliikda 6lke
igtisadiyyat1 baximindan da olduqca mithiim addimdir. Bu tasebbiis ham
yerli sahibkarlar, hom da xarici investorlar tigiin ciddi bir mesajdir ki, artiq
Azarbaycanda beynoalxalq standartlara cavab veran arbitraj institutu
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formalagdirilmisdir. Bu ise o demoakdir ki, investorlar olkaye kapital
yatirarkon miimkiin kommersiya miibahisealorinin qisa miiddatds, soffaf vo
pesokar gokilds hall olunacagina amin ola bilarlar.

Bildiyiniz kimi, biznes miihiti ve kommersiya tagkilatlar1 {iglin
konfidensialliq ve maxfilik xiisusi shamiyyat dasiyir. Bu baximdan arbitraj
mexanizmi ananavi mahkems proseslori ilo miiqayisads daha slverigli hesab
olunur. Ciinki arbitraj prosesinda tereflor arasinda maxfiliyin qorunmasi
tomin edilir, prosedurlar daha gevik olur ve miibahisalarin halli daha effektiv
sokildo hoayata kecirilir. Bundan slave, arbitrlorin segilmasinin toraflorin
qarsiligh razilig1 ssasinda miisyyen edilmasi de kommersiya subyektlari tigtin
mithiim tstiinliiklerden biridir.

Mshz buna gore Azerbaycanda bels bir mexanizmin yaradilmasi bizim
{i¢iin olduqca alamatdar hadisadir. Ozal sektor niimayandasi olaraq geyd edo
bilaram ki, indiyadak miiqavilslerimizds asassn London, Dubay vs Paris kimi
beynalxalq arbitraj markazlarini nazerds tuturduq. Hesab ediram ki, bundan
sonra artiq bu balans deyisecek ve biz miiqavilalorimizds Baki Arbitraj
Morkazini da alternativ olaraq geyd eds, eyni zamanda tarafdaslarimiza da
bu institutu toklif edas bilacayik.

Bununla yanagi, diistiniirem ki, bu tegabbiis hiiquq sahesinds yeni
ixtisaslasma istiqgamatlorinin inkisafina da miihiim tohfs veracokdir. Xiisusila
gonc hiiqugsiinaslar tiglin kommersiya ve arbitraj hiiququ sahasinds ham
nazari, ham da praktiki bilik ve tacriibe qazanmaq baximindan genis imkanlar
yaranacaqdir.

Kamil Valiyev: Tosokkiir edirom, Aytac xanim. Tabii ki, 6zal sektorun,
xiisusile do kommersiya sektorunun bu tagebbiiss verdiyi destek danilmaz
ohamiyyat dagiyir. Umid edirom ki, ndvbati illorde mehz bu dastayin
naticasindae arbitraj institutunun formalagmas: ve inkigafi istigamatindes daha
mithiim naticalarin sahidi olacagiq.

Panelimizin osas istiqamatlorindon biri do daxili vo beynolxalq arbitraj
arasinda qarsiligh slagalerin miizakiresidir. Istordim ki, bu movzuya da
toxunagq.

Hazirda biz yeni “Arbitraj hagqinda” qanunun formalasdirdigr hiiquqi
carciva daxilinda faaliyyat gostaririk vo tabii ki, galacok faaliyyet do bu asasda
qurulacaqdir. Bununla yanasi, Azarbaycanda daha avvalki dovrlerde da
“Beynolxalq arbitraj haqqinda” qanun, elace do arbitrajla slageli miixtalif
prosessual hiiquq normalar1 moévcud olub. Bu baximdan hem movcud
praktika, hom do golocok inkisaf perspektivlori ilo bagh fikirloriniz bizim
tiglin olduqca maraqhidr.

Xiisusilo bels bir sual digqget ¢okir: Azarbaycanin arbitraj sahasinds ke¢diyi
vo golocokde kegacoyi inkisaf yolu beynoalxalq arbitraj tocriibesi ile
miiqayisade hans1 xtisusiyyatlorlo farqlenir? Eyni zamanda, arbitraj
institutunun miibahisslarin halli sahasinda asas potensiali nadan ibaratdir?
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Giinel xanim, bu istiqamatda sizin fikirlarinizi esitmak istardik.

Giinel Ismayilbayli: Cox sag olun, Kamil bay. Man da ilk névbads Kemals
xanima bu gozal tedbirin teskiline gore togakkiiriimii bildirmak istayirem.
Bizim {i¢lin burada istirak etmak vo bu gadar vacib hiiquqi masslslari birlikde
miizakira etmak boyiik memnunluqdur.

Koemals xanim bir gader avval ilk Arbitraj Giinleri barads danisarken
hoamin gilinleri man da xatirladim. Xatirlayiram ki, man de hamin tadbirds
istirak etmisdim va xiisusile sizin ilk ¢ixis1m1z yaddasimda qalib. O9gar yanls
xatirlamiramsa, siz professorunuzun bir nlimunasini qeyd etmisdiniz: bir al
tekbasina sas ¢ixara bilmaz, lakin iki al birlesdikda artiq ses yaranir. Bu misal
aslinds ¢ox miithiim bir mesaj ifads edirdi — birlikds horoket etdikds, bir-
birimizs dastek olduqda, artiq miimkiinsiiz goriinan masalalarin bels hayata
kecirilmasi miimkiin olur.

Bu giin biz hemin ideyalarin real naticesini goriiriik. Baki Arbitraj
Markazinin yaradilmasi miinasibatils har kasi tebrik edirem ve xiisusi sevinc
hissi kegiriram ki, ilk tegabbiislarden etibaren bu prosesin istirakgisi oldugum
kimi, bu giin de burada istirak edirom. Semimi sakilde inariram ki, bu
Moarkoaz golocokda daha da inkisaf edacak ve beynoalxalq saviyyads niifuz
qazanacaqdir. Hatta diigtintirom ki, yaxin gelacokds miiqavilslerds qarsi
toroflorin birbasa Baki Arbitraj Moarkezini arbitraj institutu kimi toklif
etdiklarinin sahidi olacagiq. Bu istigamatds inamimiz olduqca boyiikdiir.

Hesab edirom ki, istor wvokillor, istor xarici sirkatlorde c¢alisan
hiiqugstinaslar, istorse ds biznes miihitinin niimayendslsri olaraq burada
istirak edan har birimizin bu prosesda xiisusi rolu ve masuliyyati vardir.

Sualmiza geldikds iss, men movzu ilo slagadar olaraq daha ¢ox xarici
arbitraj vo mahkoma qorarlarinin taninmasi ve icrast masslasine toxunmaq
istordim. Bildiyiniz kimi, xarici arbitraj gerarlarimin taninmas: arbitraj
institutunun effektivliyini miisyyan edon an miithiim meyarlardan biridir.
Indiyadok biz asasen ilkin marhaloni, yeni beynalxalq kommersiya
miiqavilelerinds arbitraj saziglorinin necs nazearde tutulmasimi miizakire
edirdik. Basqa sozls, asas maqgsad Azarbaycani arbitraj yeri kimi secmak va
Baki Arbitraj Markazinin miiqavilslerds nazerds tutulmasin tagviq etmak idi.

Lakin ugurlu arbitraj sazisinin asas gostaricilorindon biri do galacokds
hamin sazis asasinda qebul olunmus arbitraj gerarinin taninmasi va icrasmin
mimkiin olmasidir. Bu isa artiq dovlatlerin ve xiisusils arbitraj gorarlariin
taninmasi sahasindo on ¢ox miiraciot olunan Olkolarin iizerine miihiim
moasuliyyat qoyur.

Mbslum oldugu kimi, xarici arbitraj gerarlarinin taninmasi ve icrasi asasen
Nyu York Konvensiyasti ilo tanzimlonir. Homin Konvensiya artiq 170-den ¢ox
dovlet, o climladen Azarbaycan torafindon ratifikasiya olunmusdur.
Arbitrajin asas tistiinliiklarinden biri do meahz arbitraj gerarlarinin miixtslif
Olkalorde icra edilo bilmasidir. Bu xiisusiyyat onenavi moahkoma
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gerarlarindan ferqli olaraq, arbitraji beynalxalq kommersiya miinasibatlori
ticlin daha calbedici edir. Natico etibarils, toraflor {iglin asas masalo qobul
olunmus goerarin real gakilds icra edile bilmasidir. Ciinki mahz qerarlarin
effektiv icrasi arbitraj mexanizminin praktik baximdan islek oldugunu va
dovletlerin 6z beynalxalq chdaliklarini yerine yetirdiyini gostarir.

Bu kontekstda xarici arbitraj qerarlarinin taninmasindan imtina ti¢iin an
mithiim istisna osaslardan biri kimi “publik qayda” anlayisi ¢ixis edir.
Azarbaycan ganunvericiliyinde bu anlayisin tetbigine ke¢gmazden avval,
diistintirom ki, publik gaydanin beynslxalq hiiquq tacriibesinde necs
formalasdigina qisaca nazar salmaq vacibdir.

“Publik qayda” anlayisina ilk dafe 1927-ci il Cenevre Konvensiyasi
gorgivesinde rast golinir.! Hemin senadde “ictimai qayda ve hiiquq
prinsiplerine ziddiyyet” ifadasinden istifade olunurdu. Daha sonra ise Nyu
York Konvensiyas: hazirlanarken daha dar ve timumi bir termin olaraq
“publik qayda” anlayis1 gebul edildi.? Konvensiyada sadace geyd olunur ki,
ager arbitraj qgerar1 hemin dovlstin publik qaydasmna ziddirss, onun
taninmasindan va icrasindan imtina edils bilar. Bununla bels, Konvensiya
publik qaydanin daqiq anlayisin1 vermir ve bu maseloni agiq saxlayir.

Hesab edirem ki, bu yanasma tesadiifi deyildi. Cox giiman ki,
Konvensiyanin miislliflori publik gaydanin mazmununun dovletlarin daxili
hiiquqi, iqtisadi, siyasi ve hatta menavi xiisusiyyatlorine uygun soakilds
formalagsmasina imkan yaratmaq istoyirdilor. Bununla yanasi, onlar
anlayirdilar ki, bazi dovlstler bu anlayisi daha genis serh edersk miisyyen
hallarda ondan sui-istifads eda bilarlar. Buna baxmayaraq, dovlatlara bels bir
istisna hiiququnun verilmasi vacib hesab olunurdu, ¢iinki har bir 6lkenin 6z
fundamental hiiquqi prinsipleri va ictimai maraqlart mévcuddur.

Bu sebabden publik qayda anlayist hem milli, ham beynslxalg, hetta
transmilli soviyyade miixtalif formalarda totbiq oluna bilar. Lakin
Konvensiyada noazardes tutulan publik qayda daha ¢ox beynalxalq publik
qayda anlayisina istinad edir vs arbitraj qerarlarinin taninmasi zamani asasan
bu yanasmadan istifades edilmalidir. Bununla yanasi, dovletlarin daxili hiiquq
sisteminds movcud olan fundamental prinsiplar ds nazars alinr.

Eyni zamanda, Konvensiyanin matnindon goriiniir ki, publik gayda
anlayis1 yalniz maddi hiiquqa deyil, hoam ds prosessual masslslore aid edila
bilor. Maddi publik qayda dedikde asasen miiqavilalorin tofsiri, fors-major
hallar1 ve miisyyan fundamental hiiquqi prinsipler nezards tutulur. Hatta
bazi hiiquq sistemlarinds miiddatlarle bagli masalalar de maddi publik qayda
gorcivesinda qiymatlondirilir.

1 Geneva Convention on the Execution of Foreign Arbitral Awards, mad. 1(e) (1927).

2 United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards [Xarici arbitraj gerarlarinin taninmasi ve icrast haqqinda Konvensiya], mad. V.2.(b)
(1958).
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Prosessual publik qayda baximindan iss hem Konvensiyada, hem de milli
qanunvericilikde miiayysn osaslar nazerde tutulur. Adsten, bu osaslar
toroflorin, xtisusile do isi uduzmus torafin tasebbiisii ilo irsli stiriiliir. Lakin
publik qayda istisnasinin xiisusiyyati ondan ibaretdir ki, mahkema bu
masalani 0z tagabbiisii ile do nazars ala bilar.

Bu, esasen iki halda: birincisi, arbitraj qerar1 dovletin publik qaydasim
pozduqda; ikincisi iss, arbitrajda baxilmasi miimkiin olmayan bir miibahisaya
arbitraj terafinden baxildigda miimkiindiir. Ciinki har bir dovlset 6z
ganunvericiliyinde hansi miibahisslorin arbitraj predmeti ola bilacayini
miiayyon edir. Teroflora genis sarbastlik verilss ds, bezi kateqoriya
miibahisalerin arbitraj qaydasinda halline miisyyen mahdudiyyatlar tetbiq
olunur.

Ogoar belo mahdudiyyatlora baxmayaraq miibahiseyo arbitraj tarafinden
baxilib va qerar gsbul edilibss, lakin hamin miibahise milli qganunvericiliye
asasan arbitrajin salahiyyet dairasine aid deyildirss, bu halda arbitraj
gerarinin taninmasi va icrast mimkiin olmaya bilar.

Kamil Valiyev: Giinel xanim, publik gayda masalasine toxunduqda,
burada arbitraj ilo mahkema sisteminin qarsiliqli alagesi va xtisusile arbitraj
gerarlariin  icrast  baximindan  vahid  mshkeme  tacriibasinin
formalasdirilmasi masalasi xiisusi eshomiyyat kasb edir. Siz da ¢ixisimizda bu
moaqgama diqqgat ¢okdiniz.

Dogrudan da, yeni “Arbitraj hagqinda” qanun gebul edilarken an ¢ox
miizakirs olunan masalalarden biri mehz publik qayda anlayisinin mazmunu
vo onun moahkamsalar torafinden neco tofsir edilocayi idi. Bu giin do osas
suallardan biri odur ki, milli mahkemsaler publik qayda anlayisina hans:
¢arcivada yanasacaq vo bu anlayis praktikada neco tatbiq olunacaq. Hesab
ediram ki, sizin ¢ixigmiz bu masslays miithiim aydinlhq getirdi.

MBan istordim ki, mahkema ilo arbitraj institutunun qarsilighh miinasibatlori
fonunda bu moévzunu bir gedar do genis miizakirs edok. Bu baximdan, yerli
va beynalxalq arbitraj institutlarinin fealiyystinde movcud olan ortaq va ferqli
cohoatlar, xiisusilo akademik ve praktik perspektivden bizim ii¢lin maraq
dogurur.

Azar bay, bu masala ilo bagh sizin yanasmanizi ve perspektivinizi esitmok
istordik.

Azar Oliyev: Har vaxtiniz xeyir. Man da burada olmaqdan ¢ox mamnunam
va bunu 6ziim ti¢iin boytik saraf hesab edirom. Ik névbads Komalo xanima
togokkiiriimii bildirmak ve har kesi Baki Arbitraj Markezinin yaradilmasi
miinasibatilo tebrik etmok istayirom. Ciinki bu Moarkez bizim tmumi
layihomizdir, Azarbaycan iic¢lin hoyata kegirilon miihiim tagebbiisdiir. Bu
prosesin asas yiikiinii boyiik zehmat ve masuliyyetls 6z iizerine gotiirdiiyiine
goros Komals xanima xiisusi minnatdarligimi bildirmak istoyirom.
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Miizakirs olunan masoalalore miinasibatdoa is9, ilk novboda biznes miihiti
ilo bagli mesalaye toxunmagq istardim. Siibhasiz ki, arbitraj ilk novbada biznes
miinasibatlorine xidmat eden bir mexanizmdir. Lakin eyni zamanda arbitrajin
0zl da ayrica bir iqtisadi fealiyyat sahasi, yani bir nov biznes modelidir ve bu
amil olduqca vacibdir.

Mshz bu prizmadan yanasdiqda, Baki sgoherinin ve timumilikds
Azarbaycanin miiayyen iistiinliiklorinden semaorali gakilds istifade etmak
imkanimiz var. Azarbaycan cografi baximdan slverigli movqeds yerlasir.
Hesab edirom ki, golocokds nagqliyyat ve aviasiya imkanlarimizin daha da
inkisaf etmasi 6lkanin beynoalxalq algatanligini artiracaqdir. Bununla yanasi,
Olkomizin olverisli iqlimi, inkisaf etmis mehmanxana infrastrukturu va
miiasir sohar miihiti movcuddur. Xarici qonaqlar da boyiik memnuniyystle
tosdiq eds bilarlar ki, Azarbaycanda beynalxalq arbitraj proseslarinin togkili
tclin olduqca olverisli gorait yaradilib. Bu iss, 6z novbasinds, Olke
igtisadiyyatina ciddi tohfe vers bilacek bir istigamatdir. Bir ¢ox xarici
Olkalarda arbitraj artiq uzun illerdir formalagmis ve dayanigh iqtisadi
faaliyyot sahasina ¢evrilmisdir.

Ikinci miithiim maqgam ise beynalxalq arbitraj sisteminin mévcud voziyyeti
ila baglidir. ©ger bugiinkii reallifa nazar salsaq, gorarik ki, beynalxalq arbitraj
sistemi oasasan Nyu York Konvensiyasinin asasinda formalasmisdir.
Maraqhdir ki, bu Konvensiya soyuq miiharibanin sn gargin dovriinds gabul
edilmis vo ham SSRI, hom do Qoarb dovletlori terefinden ratifikasiya
olunmugdur. Bu fakt 0zii gosterir ki, dovletler arasinda siyasi
qarsidurmalarin méveud oldugu bir dovrda bels, neytral vo etibarli miibahisa
halli mexanizminin yaradilmasina ehtiyac duyulurdu.

Hazirda isa beynoalxalq miinasibatlorda kifayest qodar miirakkab vo gargin
bir marhale miigahids olunur. Miisyyan hallarda dovletler arasinda hiiquqi
miinasibatlorda do ciddi ziddiyyatler yaranir ve bu, arbitraj qgerarlarimin
taninmasi vo icrasi sahasina da tesirsiz otlismiir. Mahz bu sebabdan artiq
ananavi arbitraj markazlari ile bagli da miisyyen suallar ortaya gixir. Masslen,
London ve ya Paris kimi arbitraj markazlarinds gobul edilon gorarlarin,
xiisusile regionumuzla slageli miibahisaler baximindan, bazi hallarda
taninmasi va icrasi alave hiiquqi miizakirslor dogura bilar.

Bu kontekstda Azarbaycan kimi neytral mévgeyes malik 6lkalar {iglin yeni
imkanlar yaranir. Regionda da bu tendensiyan agiq sokilde miisahida edirik.
Son illorde miixtslif regional arbitraj markezlorinin yaradilmas: bu ehtiyacin
gostaricisidir. Bu baximdan Astana Beynolxalq Maliyye Moarkezi ve onun
noazdindo faaliyyat gostoran arbitraj moarkezi mithiim niimunslarden biridir.
Homin moarkez artiq kifayat qoder feal fealiyyst gosterir ve bir ¢ox
hoamkarlarimiz da bu proseslords istirak edirlor. Qardas Qazaxistanda
formalasdirilmis bu model region {ii¢iin maraqh ve ugurlu niimunslarden
hesab olunur.
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Azarbaycanda Arbitraj Markezinin yaradilmasi da bizim {i¢iin miihiim bir
imkandir. Bu, ham daxili, ham da beynolxalq arbitraj sahasinds beynalxalq
standartlara daha da yaxinlasmaga sorait yaradir. Faktiki olaraq, bu giin
Azarbaycanda gebul edilmis “Arbitraj haqqinda” qanun UNCITRAL Model
Qanununa osaslanir ve beynalxalq arbitraj sahasinds kifayet qoder miiasir
hiiquqi tonzimloma toqdim edir.

Burada asas magamlardan biri ondan ibarestdir ki, daxili ve beynalxalq
arbitraj arasinda seg¢im osason toraflorin raziligima buraxilmisdir. Diger
hallarda ise beynalxalq arbitrajin totbiqi liglin miibahiseds xarici elementin
movcudlugu talsb olunur.

Eyni zamanda beynalxalq arbitrajin daha genis yayilmasi Azarbaycanin
istirak etdiyi ve ya Azarbaycan subyektlori ilo bagl olan miibahisalara de
ohamiyyatli tasir gostara bilor. Masalan, xarici sirkatlorin toroma miiassisalori
iloa Azarbaycan sirkatleri arasinda yaranan miibahisalarin beynslxalq arbitraj
garcivasinda halli miimkiindiir.

Diinen hormatli hemkarimiz professor Klein-in do qgeyd etdiyi kimi,
miiasir hiiquq sistemlarinds beynolxalq vo daxili arbitraj arasinda farqlarin
getdikco azalmasi artiq formalasmis tendensiyadir. Masalon, Almaniya
Federativ Respublikasinin Miilki Prosessual Macallasinda beynolxalq va
daxili arbitraj arasinda ciddi forqlandirms aparilmir.3

Umid edirom ki, golocokde Azarbaycan mehkemaleri do mshz bu
yanasman tatbiq edacek, arbitraj institutuna minimal miidaxile prinsipi
asasinda yanagacaq ve bununla da daxili arbitrajin inkisafina miithtim tohfs
veracokdir.

Kamil Valiyev: Cox sag olun, Azar bay. Hesab edirom ki, siz masalaye
olduqca maraqli ve forqli bir perspektivdon yanasdimiz. Xiisusila qlobal
proseslar fonunda Azerbaycanin malik oldugu slverigli imkanlarin ve
dstiinliiklorin vurgulanmast ¢ox ahamiyyatli idi. Eyni zamanda, Baki veo
imumilikde Azarbaycanin golocokda arbitraj sahesinde regional veo
beynalxalq markazlordan birine gevrile bilmasi ilo bagh perspektivleri do
kifayot qodar aydin sokilds ortaya qoydunuz.

Bu baximdan moen istordim ki, Nazli xanimin da fikirlarini esidak.
Umumiyyoatls, Azarbaycanin beynalxalq arbitraj markazi kimi formalagmasi
masalasing, xiisusilo Azer bayin toxundugu meaqamlar ve movcud global
proseslar fonunda siz nece yanasirsiniz?

Nazli Ohmadova: Cox sag olun, Kamil bay. Man ds digar istirakgilar kimi
ilk novbada Kemalo xanima togokkiiriimii bildirmak vo hor kasi tobrik etmoak
istayirom. Acqi81, giris hissesini ¢ox uzatmadan birbasa hiiquqi masalalare
ke¢mok istordim. Bununla bels, xiisusi olaraq vurgulamaq istoyirom ki,

3 See Zivilprozessordnung [ZPO] [German Code of Civil Procedure], § 1025 (2005). Available
at: https://share.google/zr5F8bfnakOy3hwCh (last visited Apr. 17, 2026).
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Koemals xanima Azarbaycan dilindas arbitraj movzusunun bu saviyyada va bu
miqyasda ilk dafe miizakire olunmas: {iglin yaratdigr imkana gore ayrica
togakkiir borcluyugq.

Bu, aslinds, ¢ox miihiim bir masaladir ve hiiqugstinas, xiisusils vakil olaraq
bunun shamiyystini ayrica qeyd etmak istayiram. Ciinki arbitrajla bagh bu
godar genis vo pesokar miizakirs ilk dofedir ki, birbasa Azarbaycan dilinds
aparilir. Belo olduqda biz hiiquqi anlayislar1 avval xarici dils terciima edib,
daha sonra yeniden yerli auditoriya {gin Azerbaycan dilins
uygunlasdirmaga macbur qalmiriq. Bu ise hiiqugi terminologiyanin va ilkin
hiiquqi mezmunun daha daqiq qorunmasina imkan yaradir. Hiiqugstinaslar
tictin bu magam oldugqca vacibdir.

Baki Arbitraj Moarkezinin golacekds calbedici beynoalxalq arbitraj
platformasina g¢evrilmasi baximindan bir sira tstiinliiklorimiz mévcuddur.
Bunlardan biri, slbatte ki, Azarbaycanin cografi movqeyi ve miixtalif
naqliyyat yollarinin kasismasinda yerlogsmasidir. Lakin man hesab ediram ki,
bununla yanasi, daha vacib va farqlandirici bir xiisusiyystimiz ds var — bu
cografi movge xalqumizin mentalitetinde vo diislince torzindes xiisusi
multikultural anana formalasdirib.

Bu, sadace formal sokilde seslondirilon bir fikir deyil. Haqigaten ds,
Azarbaycan comiyyeti miixtalif madaniyystlore qarsi yiliksak tolerantlig: ile
secilir ve multikulturalizm bizim {i¢iin sonradan Oyradilmis deyil, tobii
sokildo formalasmis bir xiisusiyyetdir. Hesab edirom ki, bu amil arbitraj
miihiti tigiin olduqca boyiik tistiinliikdiir ve biz bundan hem Baki Arbitraj
Morkazinin inkisafinda, hom de timumilikde O6lkada arbitraj enenesinin
formalagsmasinda samarali sokilds istifads eds bilarik.

Eyni zamanda, 6lkemizda insanlarin oksariyyeti an az1 iki dil bilir, bir
coxlar1 isa ti¢ ve ya dord dilds sarbast tinsiyyast qura bilir. Xiisusile ganc naesil
arasinda bir ne¢o dilds akademik vo pegokar soviyyada 6ziinii ifads eda bilon
hiiqugstinaslarin say1 getdikce artir. Bundan slave, multikultural miihitin
tosiri naticasinde comiyyetimizds qars: terefi dinlomak, anlamaq ve ferqli
yanasmalar1 gobul etmak kimi miihiim bacariqlar da formalasib. Arbitraj
tiglin ise mahz bu keyfiyystlar xiisusi shamiyyat dasiyur.

Biitiin bu amillari birlikde nazars aldiqda diistiniiram ki, Baki beynalxalq
arbitraj markezi kimi kifayst gadar celbedici potensiala malikdir.

Biznes subyektlorinin na tliglin mahz Bakini arbitraj mekan: kimi sego
bilocoyi mosalaesine goldikds isa, qeyd etmok lazimdir ki, hazirda daxili ve
beynolxalq arbitraj arasinda miieyyan farqlor healo do moévcuddur. Bu
ferglarin galocokds hansi istiqamatds inkisaf edacayini ve na deraceds aradan
qalxacagini iso zaman gostoracokdir. Xiisusile do kigik ve orta sahibkarliq
subyektlorinin na {liglin daxili arbitraji se¢gmali olduqglar1 masalasi iizerinds
dayanmagq isterdim. Ciinki indiyadek Azerbaycanda arbitrajimkanlar: asasen
iri biznes strukturlari ti¢lin sl¢atan olub. Bunun baslica sababi arbitraj
institutunun 6lkemizde daha ¢ox beynolxalq miistovide formalasmas: idi.
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Beynalxalq arbitraj proseslerinds istirak etmok, tribunallar ve xarici
moahkamaler qarsisinda hiiquqi movqgeni pesakar sokilde miidafis eda bilacek
komanda saxlamaq ciddi maliyye resurslar1 taleb edir. Tabii ki, bu imkan
osason iri sirkatlar lictin algatandir, kicgik vo orta sahibkarlar iss cox zaman bu
imkanlardan mshrum qalirlar.

Oslinds, bu tendensiya yalmiz Azarbaycana xas deyil; diinyanin bir gox
olkesinde oxsar veziyyet miisahide olunur. Lakin artiq Azerbaycanda yeni
arbitraj markezinin yaradilmas: bu baximdan miithiim deyisiklik vad edir.

Morkazin qaydalari ils yaxindan tanis olmusam ve deys bilaram ki, onlar
olduqca pegokar ve miiasir yanagma asasinda hazirlanib. Qaydalarda biznes
mithitinin spesifik ehtiyaclari, eloco de arbitraj proseslorinin ince hiiquqi
aspektlori xiisusi diqqetle nazers alinib. Bu sahsnin miitexassisleri hamin
miiddaalarin biznes yontimlii xarakterini derhal hiss edaceklar.

Biznes subyektlori {i¢iin an vacib masalalorden biri, siibhasiz ki, maxfilik
prinsipidir. Aytac xanumin da qeyd etdiyi kimi, arbitrajin esas
tstiinliiklorinden  biri mahz teraflorin kommersiya maraqlarinin  ve
moalumatlarinin konfidensial sakilde qorunmasidir. Bununla yanasi, arbitrajin
toqdim etdiyi geviklik yalniz vaxt baximindan tstiinliiklo mahdudlasmur,
prosesin strukturunda da biznes ticiin mithiim rahatliqlar movcuddur.

Bu baximdan diqgatgeken maqamlardan biri odur ki, Baki Arbitraj
Markozinin qaydalarina osasen arbitraj qerarlarinin layiheleri miisyyen
miiddat arzinde Markazin katibliyi tersfinden nazarden kegirilo bilor. Bu
mexanizm oslinde tribunal tizvlerine olave ekspert destoyi gosterilmasi
demoakdir. Basqa sozls, pesokar katiblik torafinden gorar layihasine hiiqugi ve
prosessual baximdan baxilmasi miimkiin sshvlarin garsisinin alinmasina
xidmaot edir.

Bu yanasma beynslxalq praktikada International Chamber of Commerce
modelino oasaslanir. Masalon, UNCITRAL arbitraj qaydalarinda bels bir
mexanizm nazarda tutulmur. Ad hoc arbitraj proseslarindae arbitrlor maddi va
ya prosessual sshve yol verdikds, hamin gerar oldugu kimi qiivveds qala
bilar vo sonradan bu sahvin aradan qaldirilmas: ti¢iin toraflor arbitrajin yeri
tizro mahkemalere miiracist etmsli olurlar. Bu iss artiq miivafiq dovlstin
ganunvericiliyino uygun sokilde uzun ve xeyli vasait talob edan hiiquqi
prosedurlarin baslanmasi demakdir.

Belo hallarda proses bazan biznes subyektlorinin gozlantilorini on az1 bir
ne¢o il geriya ata bilir. Halbuki Baki Arbitraj Markazinin teqdim etdiyi
layihaye baxis mexanizmi tribunal tizvlerine faktiki olaraq yiiksok keyfiyyatli
va alave xarc tolob etmayon hiiquqi dastok almaq imkani yaradir.

Hesab edirom ki, sahibkarlarin bu masslslar barode maariflondirilmasi
Morkozin on miithiim dstiinliiklorinden birine c¢evrilo bilor. Biznes
niimayandalari arbitrajin taqdim etdiyi bu imkanlar bareds daha c¢ox
molumat olda etdikcs, Baki Arbitraj Moarkazinin onlar {i¢lin na daracada
effektiv ve faydali mexanizm oldugunu daha aydin sokilds goracaklar.
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Kamil Valiyev: Dayarli fikirleriniz tiglin tesekkiir ediram, Nazli xanim.
Miizakiralor zamani biz arbitrajin Azerbaycanda gelacok inkisafini zaruri
edan obyektiv amillorden, elaca da arbitraj institutunun faaliyystinin diizgiin
toskil olunmas1 masalalorindon danisdiq. Siz do ¢ixasinizda Baki Arbitraj
Markazinin qaydalarina toxunaraq bu istiqamatde miithiim maqgamlar:
vurguladiniz.

Maon istardim ki, indi masaloye bir gadar forqli aspektdan yanasaq ve
arbitraj ilo mehkeme hakimiyyeti arasindaki qarsiligh miinasibatlori
miizakirs edak. Ciinki diinen kegirilon panellorde do bu moévzuya xiisusi
diqget ayrilmigdi. Xiisusile Tiirkiyaden olan panelistlorin ¢ixislarinda ham
Tiirkiya tacriibasi, hoam de diger Olkslerin yanasmalar: ilo bagli maraqh
fikirlar saslondirildi.

Miizakiraler zamani geyd olundu ki, arbitraj institutunun ugurlu inkisafi
ticin moahkeomsa sistemi ilo arbitraj arasindaki miinasibatlerin diizgiin
qurulmasi, bu sahads hiiquqgi ve institusional fundamentin saglam sokilds
formalasdirilmasi xtisusi shamiyyst dasiyir. Basqa sozls, mahkemsalarin
arbitraj institutuna miinasibati ve bu sahads formalasacaq praktika arbitrajin
golacak inkisafina birbasa tesir gostaracok asas amillordendir.

Bu baximdan Ruslan bays miiracist etmak isterdim. Sizce, Azarbaycanda
arbitraj institutunun inkisafi ti¢tin mshkemeslarls arbitraj arasindaki qarsiliql
alagealer hansi formada tenzimlanmslidir? Movcud hiiquqi tenzimloms bu
baximdan yetarlidirmi? Eyni zamanda, bu proses corgivesinda arbitraj
institutunun ve mahkamslarin rolu nece miiayyen olunmalidir?

Bu suallar miiayyen menada bir gadar avval Giinel xanimin toxundugu
masalalari do yeniden giindemsa getirir. Buna gore ds istardim ki, daha sonra
Giinel xanim da xtisusile prosedural mexanizmlarin vo ayri-ayr1 hiiquqi
konsepsiyalarin tatbigi baximidan bu movzu ils bagh fikirlarini boliigsiin.

Buyurun, Ruslan bay.

Ruslan Bayramov: Sabahiniz xeyir. Man da ilk novbads Kamale xanima
togakkiiriimii bildirmak isteyirom. Hesab edirom ki, boyiik zshmoat va
fodakarliq naticesinda ¢ox mithiim bir is hayata kegirilmisdir ve timid edirom
ki, bu tegabbiis biitovliikde hiiquq ictimaiyyati ticiin faydali olacaqdir.

Belo bir auditoriya garsisinda ¢ixis etmak ham boyiik soraf, hom da ciddi
mosuliyyetdir. Vaxtinizi ¢ox almamaq iig¢lin birbasa modvzuya kegmok
istordim.

Umumiyyatls, mahkemalar il arbitraj institutlar1 arasindaki miinasibetler
kifayat qoder paradoksal xarakter dasiyir. Bir torafden arbitraj toraflorin
razili$1 ssasinda formalasan ve meahkems miihakimasine alternativ hesab
olunan miibahise halli mexanizmidir. Diger terafden ise arbitraj prosesinin
miixtalif marhalalorinde meahkemalarin istiraki ve destayi qagilmaz olur. Bu
sobabdan arbitraj ilo mahkemsalar arasindaki miinasibatlor miisyyesn meanada
amoakdasliq va qarsiligh asililiq arasinda formalagir.
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Eyni zamanda geyd edilmsalidir ki, bu emakdasliq tam barabar toraflor
arasinda qurulan miinasibat deyil. Uzun illor arzinds Olkalarde mahkama
sistemi arbitraj institutu olmadan faaliyyat gostera bilmisdir. Lakin arbitraj
institutunun mohkomsa sisteminden tamamilo miistoaqil sokilde mdvcud
olmas1 praktik olaraq miimkiin deyil. Bu baximdan mahkemsalerin arbitraj
prosesinda oynadigi rol xiisusi shamiyyet dasiyir.

Qanunvericilik ~ baximindan yanasdiqda, mehkemsalarin  arbitraj
prosesindaki rolunu xronoloji olaraq ti¢ marhaloye bolmak miimkiindiir:
arbitraj prosesindon avvalki marhals, arbitraj prosesi zamani ve arbitrajdan
sonraki marhals.

Arbitraj icraatindan avvel mahkemalarin istiraki osasen ii¢ halda talseb
olunur: arbitraj sazisinin icrasiin temin edilmasi, arbitrlarin teyin olunmasi
va arbitraj tribunalinin yurisdiksiyasi ile bagli mesalalarin halli.

Arbitraj prosesi basladiqgdan sonra iss prinsip etibarils, tribunal
miibahiseys miistaqil sakilde baxmalidir. Bununla bels, miiayyan hallarda
milli mahkemealarin istiraki yens de zeruri olur. Bu hallardan an miithtiimii
miivaqqati tominat tadbirlerinin totbiqidir.

Burada istirak edanlarin aksariyyeti hiiqugsiinas oldugundan miiveqqati
tominat tedbirlarinin mahiyysti tizerinds genis dayanmaq istemirem. Lakin
geyd etmoak lazimdir ki, arbitraj prosesi zamani miisyysn amlakin qorunmasi,
bazi herekatlorin mahdudlasdirilmas: ve ya galacek gerarin icrasinin temin
edilmasi magsadile miiveqqgati teminat tadbirlerinin goriilmesine ehtiyac
yarana bilar. Bels hallarda taraflar arbitraj tribunalina miiracist eds bilirler.

Arbitraj tribunalinin miivaqqati teminat tedbirlari tatbiq etmak selahiyyeti
UNCITRAL Model Qanununda nezsrde tutulmusdur* ve Azsrbaycan
Respublikasinin “Arbitraj hagqinda” Qanununda da bu imkan 6z oksini
tapmigdir.® Bununla bels, praktikada bezi hallarda bu mexanizmin tatbiqi
mimkiin olmur. Masalan, bazi hiiquq sistemlarinds arbitraj tribunalina belsa
solahiyyatlorin verilmasi uzun miiddat qobul edilmomisdir. Tarixi baximdan
dovlatlar hesab edirdilar ki, macburedici xarakter dasiyan miiveqqati tominat
todbirlori yalniz dovlet moehkemalarinin salahiyyatinds olmalidir. Qeyd
olunur ki, bu yanasmadan imtina eden son Olkalerden biri Argentina
olmusdur.

Digoar problem tribunalin hsle formalasmamis olmasi ile baghdir. Ciinki
miivaqqeti tominat todbirlorine dair gerarin gobul edilmasi {iglin tribunalin
yaradilmasi zeruridir ve bu proses miisyyen vaxt toleb edir. Halbuki bazi
hallarda operativ miidaxils vacib olur.

Bundan olave, arbitraj tribunalimin tetbiq etdiyi miivaqqeti teminat
todbirleri, asasen, arbitraj sazisinin toraflarine samil edilir. Lakin praktikada

4 Daha atrafli bax: UNCITRAL Model Law on International Commercial Arbitration, mad.
17 (2006).
5 “Arbitraj haqqinda” Azarbaycan Respublikasinin Qanunu, mad. 27.1 (2024).
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tiglincii soxslora miinasibatde de miiayyen tadbirlerin goriilmesi lazim gele
bilor. Maosalon, bank hesablarinin dondurulmas: kimi todbirler bir sira
hallarda tic¢tincii soxslarin istirakini talab edir.

Diger miihiim masale ise miiveqqgeti teminat tadbirlerinin beynslxalq
soviyyade icrasi ilo baghdir. Nyu York Konvensiyasi asasen arbitraj
gerarlarinin taninmasi ve icrasim tenzimlayir. Buna gors de miiveqqati
tominat todbirlorinin arbitraj gerar1 hesab olunub-olunmamas: masalasi
miiayyen hiiquqi problemler yarada bilir. Naticads, xarici 6lkada qabul
edilmis miivaqqeti teminat tadbiri basqa bir dovlatds taninmaya veo ya icra
edilmaya biler. Belo hallarda teraflor adaten hemin dovlstin milli
moahkamaloerine miiracist etmali olurlar.

Bundan basqa, bazi hallarda miiveqqgeti teminat tadbirlerinin tatbiqi
zamani qarsl tarafe avvelcadan bildiris verilmemasi de vacib hesab olunur.
Cilinki avvelcaden melumatlandirma miisyyan aktivlsrin gizladilmaesi va ya
golacok gorarin icrasimi ¢otinlesdirocok addimlarin atilmas: riskini yarada
bilar.

Noahayat, arbitraj prosesinden sonraki marhslode mahkamsalarin asas rolu
arbitraj gorarlarinin taninmasi ve icrasi, yaxud miisyyen hallarda homin
gerarlarin taninmasindan imtina masalalori ils bagh olur.

Kamil Valiyev: Gordiiyiiniiz kimi, bu mévzuda kasison maqamlar kifayet
gedar ¢oxdur va institutlar arasinda funksional bagliliq da olduqca giiclidiir.
Oslinds, bu istigamatda ayrica bir konfrans tagkil edarak masoalalori daha
genis vo dorin sekilde miizakirs etmak da ¢ox faydali olard:.

Buyurun, Aytac xanim.

Aytac Qastmova: Icaza versaniz, biitiin hamkarlarimin ¢ixislarinin {imumi
noaticasi olaraq bir magamu xiisusi qeyd etmoak istardim. Azarbaycanda bizim
osas moaqsadimiz arbitraj madeniyystinin formalasdirilmasidir ve bu,
hagigaton da, olduqca vacib bir istiqgamoatdir. Bu o demakdir ki, biz arbitrajt
yalniz alternativ miibahisa halli mexanizmi kimi deyil, hom da an effektiv vo
adalatli hall vasitelarinden biri kimi qgebul etmsliyik. Bu magsads ¢atmagq
iclin biz ham institusional, hom do praktiki seviyyade ardicil sokilde
addimlar atmaliyiq. Beynoslxalq arbitrlarin proseslars cslb edilmasi, tocriibs
miibadilasinin genislondirilmasi va xiisusilo maariflondirma faaliyyatlarinin
gliclondirilmasi bu baximdan xiisusi shomiyyat dastyir. Hesab edirom ki, bu
istiqamat uzunmiiddatli perspektivds arbitraj institutunun dayamiql sekilda
inkisafina xidmat edacak asas amillarden biridir.

Cox sag olun.

Kamil Valiyev: Cox sag olun, Aytac xanim. Giinel xanim, buyurun.

Giinel Ismayilbayli: Cox sag olun, tegakkiir edirom, Kamil bay. Demali,
Ruslan bayin ¢ixisinin sonu olaraq bazi masalalari qeyd etmak istoyirom. Biz
bayaq daxili mehkemsalarle beynslxalq arbitraj meahkeamsalarinin arasindaki
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movcud slagadan va onlarin bir-birine hans1 yardim funksiyalar1 gostere
bilocoyinden damisdiq. Diinen ¢ixis edon soxslor do bir nego dafe
vurgulamigdilar ki, yerli mahkemslarle arbitraj mehkemsaleri raqib kimi
goriinsalor da, eslinde reqib deyillor. Homin moahkemsalor bir-birini
tamamlayici rolunu oyanayirlar. Clinki bayaq da qeyd etdiyimiz kimi, arbitraj
mohkemsalerinin gorarlarmin gesbul olunmasinda ve hamin prosessa
baxilmasinda yerli mahkamalarin yardim funksiyalar1 moévcuddur. Masalan,
stibutlarin toplanmasi, arbitrlarin tayin olunmasi ve ya arbitr selahiyyetina
xitam verilmosi ilo bagli masalalor artiq yeni ganunvericilikde neazarde
tutulubdur. ©n easas yardim funksiyalarindan biri ds, qeyd etdiyimiz kimi,
miivaqqeti teminat tedbirleri ile baghdir. Diizdiir, yerli meshkemsalarde
miivaqqpeti teminat tedbirlari ile bagl garar qebul edilmasi ils alagadar bazen
hiiqugstinaslar arasinda miiayyan fikir ayriliglar1 da olur. Hatta men
xatirlayiram ki, biznes komitasinde bu massle miizakirs olunarken bazilari
hesab edirdilar ki, bu bir qadar kompetenz-kompetenz prinsipini® pozur, yeni
arbitraj salahiyyetine yerli mehkemalerin miisyyan miidaxilesi kimi
giymotlondirilo bilor. Amma tesssiif hissi ilo geyd edirom ki, bununla
praktikada vokil olaraq rastlasdigim hallardan ¢ixis edarak deys bilaram ki,
bu qagmilmazdir. Ciinki baxmayaraq ki, arbitraj madeniyyatinin
formalasmasinin ilkin olaraq daha ¢ox arbitraj toraflori ve biznes subyektlori
arasinda bas vermsli oldugunu diistintiriik, yeni onlar arbitraj sazigini
imzalayarken gorarin koniillii icra olunacagini ve slave taninmaya ehtiyac
qalmayacagini ehtimal edirlar, praktikada ise veziyyat har zaman bels olmur.
Ogoar biz bu giin burada icra ve taninma masalalarini uzun-uzadi miizakirs
edirikss, bu o demakdir ki, praktikada buna her zaman riayst olunmur. Buna
gora da yerli moahkamsalars miiraciat artiq qaginilmaz olur. Yerli mohkomsolara
miiracist zamani isa har bir 6lkenin yerli mahkemeasi tizarins bslke ds daha
cox yiik diisiir. Azarbaycanda bels bir ifads var: “Yuxar1 baxirsan big, asag1
baxirsan saqqal”. Yoni mahkamalar burada ¢atin se¢im qarsisinda qalirlar.
Hatta bununla baghh ABS mahkems praktikasinda “balancing test” yanagmasi
da movcuddur. Burada nazards tutulan odur ki, yerli mahkoamsalor abitraj
gerarlarinin taninmasi iglarine baxarken bir terafden publik qaydani, har
olkenin daxili ganunvericiliyini vo suverenliyini nazers almalidir. Digar
torofdon ise nazars almalidir ki, bu beynslxalq arbitrajdir. Dévlet Nyu York
konvensiyani ratifikasiya etmoklo hamin arbitraj qoerarlarinin taninmasi ve
icrasiyla bagli miiayyon 6hdaslikler gotiirmiis olur. Belalikls, mahkama goarar:
taniyib icraya yoneltdiyi halda daxili qaydalar ¢orgivesinde onun publik
qaydaya, daxili qanunvericiliys, 6lkenin hiiquqi ve iqtisadi suverenliyina
zidd olub-olmadigini giymoatlondirmslidir. Eyni zamanda, oger qorar:
tanimasa, beynolxalq saviyyade 6z ohdaliklarini icra etmamis olacaq. Yeni

¢ Daha atrafli bax: Gary B. Born, International Commercial Arbitration (3rd ed. 2021).
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mohkemadan bu amilleri terazinin goziine qoyaraq balansli qerar gebul
etmasi gozlonilir.

Bir qadar avval qeyd etdik ki, publik qayda anlayisinin vahid tarifi yoxdur
va hoar bir 6lks bu anlayis1 6z qanunvericiliyinds miiayyan qoadar izah etmayo
calisir. Bununla bels, bu anlayis qanunvericilikden daha ¢ox mahkema
praktikasinda formalagir. Yoni 6lkalorde mahkemalar bu masalalar {izrs garar
gebul etdikcs, president xarakterli sorhlor formalasir ve publik qaydanin
torkibine nalarin aid oldugu misyyen olunur. Bununla bagh miixtalif
yanasmalar movcuddur. Bir ¢ox 6lkalar publik qaydani daha dar tofsir edir
va hesab edirlar ki, har bir massls bu anlayis ¢argivesinde qgiymatlondirile
bilmaz. Amma baezileri daha genis tofsirs tistlinliik verirlar. Azarbaycanda da
artiq bu istiqgamatde mahkemalards praktika formalagsir. Ali Mahkamsa do
publik qaydaya aid olan masalalari izah etmayo ¢alisir vo hamin yanasmalar
artiq president xarakteri dasimaga baslayir. Maselen, arasdirma edesrken
qarsima Rusiya mehkemsa praktikasina dair bir gerar ¢ixdi. Malum oldugu
kimi, miihariba ve sanksiyalardan sonra teraflorden biri Rusiya sirkati olan
arbitraj gorar1 ilo bagl taminma tig¢lin Rusiyada miiraciet etmisdi. Sehv
etmiromss, onlarda prosedur bizden bir gader farglidir, yeni gerarin
taninmas1 masalasine ilkin olaraq birinci instansiya baxir. Birinci ve ikinci
instansiya qorari1 taniyib tosdiq etmis, daha sonra ise yuxari instansiya hamin
gerar1 lagv edarak yeniden baxisa gondarmisdi. Masalenin mahiyyasti qisaca
ondan ibarat idi ki, teraflarden biri Rusiya sirkati, digari iss xarici sirkatdir.
Razilagsmaya asasan {ii¢ arbitr toyin olunmali idi. Rusiya sirkati ona verilon
vaxt ¢oargivasinda 0z arbitrini toyin etmadiyina gore ticlincii arbitr mahkama
torafinden tayin olunmusdu. Homin arbitr Ukrayna vetandas: olur. Belaliklo
3 tribunal formalasir: biri Ingiltars, biri Niderland, biri iss Ukraynadan olan
arbitr. Daha sonra gerarin taninmasi masalasine baxilarken mehkems publik
qayda arqumentine istinad etmisdi. Bildirilir ki, burada Rusiyanin
ganunvericiliyine hamin publik qgayda adi altinda uygunsuzluq var.
Mahkamea hesab edir ki, iimumiyyatle arbitrin teyin edilmasinds qarazsizlikla
bagli miiayyen siibhalor movcuddur. Qeyd olunur ki, arbitrlarin “dost
olmayan” 6lkalardan toyin olunmasi sebabils bu ise adalstli baxilmasina dair
siibha ilo yanasilib. Bundan slave miiqavile iizro 6hdaliyi vaxtinda icra
etmadiyina gora qorarda zararin 6danilmasi talob olunur ve hesab edilirdi ki,
miioyyen olunmus zararin mablagi haddinden artiq yiiksakdir.

Mshkamenin mdvqgeyina gore, burada fors-major hal nazere alinmali idi,
ciinki sirkatin 6hdaliyi icra eds bilmamasi hamiya malum olan miiharibe fakt
ilo elaqodar idi.

Kamil Valiyev: Burada manim bir sualim var, Giinel xanim. Bu praktika,
manca, ¢ox yaxsi va aktual bir nlimunadir. Xiisusilo Azar miiallimin bir gadar
avval geyd etdiyi global proseslar fonunda bu masalo daha da aktuallasir. Bir
az Onco Aytac xanim da madaniyyatin formalagsmas: masalasini qeyd etdi.
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Masalen, arbitraj kontekstinde “madeniyyet” ifadesini esidonds ve eyni
zamanda praktikanin formalasmasimi diisiindiikde bels bir sual yaramr ki,
praktika vo madaniyyat, biz burada eyni konsepsiyalardanmi danigiriq, yoxsa
madaniyyetin 0z ayrica 6z rolu var ve onu praktikada farqli sekilds
giymetlondirmaliyik? Bu baximdan istardim ki, Azesr miisllimin
tocriibesinden irali galerek bir geder akademik yanasma esidek. Biz
imumiyyaetls “madeniyyest” deysanda nayi nezerds tuturuq? 9slinds, bu sual
man biitiin panel istirakcilarina tinvanlayardim. Eyni zamanda goriirem ki,
El¢in miisllim da sual vermak istayir. Ogar uygundursa, buyurun.

El¢in Usub: Cox sag olun, Kamil bay. Mano els galir ki, Azar bays verilon
sualdan ovval bu suali da vermak yerinoe diisar. Biz burada arbitraj
madaniyyeti ve diger slageli masslalorden damigiriq. Man meorkazin
beynoalxalq elementli miibahisalorle bagh iddiali olmasini gabul edirom vo
xiisusile Azar miisllimle Nazli xanimin qeyd etdiyi aspektlor baximindan
onlara ugurlar arzulayiram. Bununla yanasi, bildiyim gadarile markazin yerli
arbitrajla bagli da miisyyen iddialar1 var ve bu sahade asas morkaza
gevrilmak niyyetindadir. Burada ise man on azi iki problem goriirom. Azar
bay, Nazli xanim bu masalode sizin ds fikirleriniz maraqh olar. Birinci
problem nadan ibaratdir? Biznes ndqteyi-nazarindan yanassagq, xiisusile yerli
sahibkarlara, kicik va orta sahibkarlara yeni bir alternativ miibahisa halli
mexanizmi toklif edirik. Onlara deyirik ki, burada pegakar hiiqugsiinaslar va
biznesi bilan saxslar olacaq ve onlar sizin miibahisanizs nisbaton qisa miiddat
arzinda baxacaqlar. Lakin Azerbaycan kigik ve orta sahibkarligina manim
prizmamdan baxdiqda burada bir madaniyyat ve psixologiya masslasi da var.
Biz, bir terafdsn, sovet sisteminden c¢ixmis cemiyyetik ve “men 0z
problemlarimi 6ziim hoall etmsaliyom” diisiincasi xiisusan do sahibkarlar
arasinda hale tam formalagmayib. Oksins, bizim sahibkarlar kicik bir problem
yaranan kimi dovletden miisyyon qaygi ve hamiyagilik gozloayirlor.
Dovlatimiz do miixtalif qurumlar yaratmaqla bu gozlentilori garsilamaga
caligir. Indi biz sahibkara deyirik ki, “sen bu komfort zonadan ¢1x, masalan,
Baki Arbitraj Mahkamasinde miiraciat et; orada pegokar arbitrlar var, biznesi
bilirlar ve senin problemini hall edacaklar”. Kigik va orta sahibkar bunu niye
etmolidir? Ciinki burada an az1 miiayyen risklor mévcuddur. Osas risk ondan
ibaratdir ki, ora miiracist etmak {iglin, man Azarbaycan Respublikas: Vakillor
Kollegiyasimin Rayasat Heyotinin tizvii kimi bunu xtisusi vurgulamaliyam,
daha pesokar bir hiiquq maslohoatgisi tapmalidir. Dovlet moahkemsalarins
miiraciat etdikds do miiayyen xarclor yaranir, lakin arbitrajda sahibkar daha
¢ox xarc ¢gokmsoli ola biler. Burada Azar bay, Nazli xanim istirak edir, yaqin ki,
siz do orada 6danissiz islomayacaksiniz ve bunun miisayyen xarclari olmalidir.
Alternativ olaraq iso kommersiya mohkemsalarimiz mévcuddur. Mana elo
golir ki, xlisuson kommersiya miibahisalori {izro mehkemsaler bu yiikiin
ohdasindon galirlor. Yoni madaniyysat masaslesinden avval, biznes
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baximindan bu bu sual meydana ¢ixir: Azarbaycan sahibkar1 yerli arbitraj
baximindan niys size miiraciat etmoalidir? Ciinki dediyim kimi, podyumda
aylaganlarin ii¢ naferi Baki Kommersiya Mahkamasinin Rayasat Heyotinin
tizvloridir. Bu baximdan biznesin inkisafi naming, diisiiniirom ki, bu ham da
sizin ti¢lin bir ¢agirisdir va fikirloriniz manim {iglin maragql olar.

Fiirsotdon istifade edib ikinci maqami da vurgulamaq istoyirom. Yerli
arbitrajin inkisafi baximindan bu massalani imkan olduqca homise qaldiriram.
Ciinki Almaniya Beynoalxalq Omoakdasliq Camiyystinin bu layihesinds
calismisam. Bizim on problemli sahalorimizden birinin maddi hiiququn,
xtisusile da korporativ hiiququn inkisafi oldugunu goérmiisom. Azarbaycan
maddi hiiququnun, xiisusile Miilki Macallonin korporativ hiiquqa dair hissasi
hala da beynslxalq standartlara uygun deyil. Bu da sizin ii¢lin ayrica bir
cagirisdir. Burada sual yaranir: forq nadir? Man daha asag1 xarclo dovleat
mohkemasine miiraciat edacoyem, onlar dovletden maas alirlar ve bu
masalani pis-yaxst hall edaceklar. Lakin biznesls daha ¢ox alagasi olan sorti
olaraq hakimler, arbitrlar da netica etibarilo eyni maddi hiiquqa istinad
edacaklar. Maddi hiiququn 6zii kifayat gadar inkisaf etmayibss, burada na
bas veracok? Siz bunu bir ¢agiris kimi goriirsiiniizmii? Bu istigamatde
biznesin inkisafi baximindan basqa hansi problemlarlo qarsilasirsinmiz?
Bununla bagli ns diistiniirsiiniiz?

Kamil Valiyev: Cox sag olun. Cox aktual bir masalays toxundunuz. Biz bu
panels goalmoazdan avvel Azar baylo miisyyan miizakiralor aparmisdiq ve
miizakirs apardigimiz movzulardan biri de mahz sizin qeyd etdiyiniz bu sual
idi. Man istordim ki, Azar bay bu istiqamatde 6z dayarli fikirlarini boliigsiin.
Soziin diizii, bu masale manim {igiin de ¢ox maraqlidir.

Azar Oliyev: Cox tagokkiir edirom, Elcin bay ve Kamil bay, suallariniza
gora. Madaniyyotls bagli mesals, mancs, an vacib masalalarden biridir. Biz,
hiiqugstinaslar, hiiququn dayarini ¢ox yiiksek giymatlondiririk. Slbatts ki,
hiiquq yiiksak deyeare malik bir institutdur. Amma, eyni zamanda bu,
dovlatin ve toraflarin slinde olan an iti alstlardon biridir. Bununla bels,
miinasibatlorimizin 95 faizinden ¢oxu hiiquqgla tonzimlonmir, sadace olaraq
biz miisyyen qaydalara riayet edirik. Masalon, burada har kas miiayyen
qaydada aylosib, halbuki he¢ bir ganunda yazilmayib ki, kim necs
aylesmalidir. Yoni ictimai tonqidin olmasi ¢ox vacib bir amildir. Bu baximdan
madaniyyetin formalasmasi xiisusi shemiyyet dasiyir. Qeyd olundugu kimi
postsosialist diisiince terzi ve inam masalalari burada miithiim rol oynayir. Bu,
albatto ki, vacibdir. Bu giin milli mahkemalara miiraciat edan soxslarin
oksoriyyatinin moaqsadi he¢ do mahkems gerarmi icra etdirmoek deyil.
Mahkamaya miiraciot etmokdae asas maqgsad, ¢ox zaman toraflorin haqli hesab
etdiyi yanagsmani sonadok miidafis etmasi olur. Bu isa bizim icra icraati ilo
bagli movcud problemlarden irali golir. Bas biz bu postsosialist diisiince
torzinden neco ¢ixacagiq? Olbatto ki, bu sualin birinci tinvant mahkama
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sisteminin 0zii, inam, hamg¢inin sistema olan inam va etibar masalasidir.
Amma arbitraj sahasinds yanasma bir gadar forqlidir. Arbitraj sahasinds an
¢ox oxunan kitablardan biri hiiquq kitab1 deyil. Olbatte ki, Gary Born va sair
diger miuslliflorin kitablar1 var, lakin onlardan slave Garth ve Dezaleyin
birlikde yazdig1 “Dealing in Virtue” kitab1” da bu sahade miihiim aserlarden
biridir. Arbitr 6z xidmatlarini niys davam etdirs bilir? Ona gors ki, onun
reputasiyast var vo ona inanirlar. Teraflor do bu inama osaslanaraq ona
deyirlar ki, “sen bizim miibahisemizi hall et va biz bu gerar1 icra edaceyik”.
Ogar is gedib moahkamoayoe ¢ixirsa, demsli, orada artiq ciddi problem var vo
arbitraj sistemi miisyyan meanada ¢okiib. Normal iglayen arbitraj sisteminda
is yalniz ¢ox nadir hallarda mahkemaye ¢ixmalidir. Olbatts ki, bels hallarda
mohkama arbitraji qorumalidir. Amma madani baximdan bu normal hal
hesab olunmamalidir. Qlobal sistema baxdiqda bizim arbitrajin da kifayat
goder problemlari moévcuddur. Arbitrajdan sui-istifade oluna bilar, ¢irkli
pullarin  yuyulmasi tiglin istifade edils biler, arbitrajda korrupsiya
problemlari doe movcud ola bilar. Hatta “cib arbitraji”® (“pocket arbitration”)
deyilon anlayis var ki, boyiik sirkatlor 6zlerine yaxin arbitraj msahkemsalari
yaradir. Mean diisiiniirom ki, bu miistavide bizim ganunverici ¢ox yaxsi
addimlar atib ve bunun qarsistnin alinmasi iiglin kifayat qoder yiiksek
standartlar miiayyan edilib. Amma bu seraitden slave miivafiq miihitin
formalasmasi ham arbitrlarimizin, ham de timumilikde comiyystin arbitraja
olan yanasmasindan asilidir. Biz postsosialist yanasmani kenara qoyub,
moasalon “ASAN xidmat” modelinds etdiyimiz kimi yeni bir madaniyyat
yarada bilocoyikmi? Orada kohne yanasma tamamilo doyisdirildi, dovleat
qullugundan istifads ile bagh yeni bir madeniyyet formalagdirildi. Yoxsa
arbitrajt mévcud problemlarin davami kimi hayata keciracoyik? Man hesab
ediroem ki, “Dealing in Virtue” kitab1 bu, miisyyen menada Bourdieunun pesa
sosialogiyas1 vo peso moadaniyystinin neco formalasmasi ilo bagh
diistincalarindan irali galir. Bu baximdan bir ¢ox saxslarin rolunu, xiisusile da
Koemals xanimi geyd etmok istordim. Azarbaycanda bu ise bagqa bir sexs
deyil, mahz Kamals xanimin baglamasi ¢ox vacib amildir. Ciinki Koamals
xanimin hem obyektiv menada Fransanin professoru olmasi, ham da
subyektiv meanada Azarbaycan ve Fransaya miinasibatde yaratdigi miisbot
aura bu maqam iiglin ¢ox vacibdir. Yena do geyd edirem ki, burada asas
masalo soxslorin, imumiyyatls, sistema inaminin yaranmasidir. Biz bu isde
Koemals xanima na goadar ve hansi formada destok veracayik, bu artiq ikinci
moasoaladir. Eyni zamanda, beynoalxalq arbitrajin xarics agilmasi o demakdir ki,
biz kenardan olan goxsleri do calb edacayik, bizim hiiquqsiinaslar xarici

7 Daha atrafli bax: Yves Dezalay & Bryant G. Garth, Dealing in Virtue: International
Commercial Arbitration and the Construction of a Transnational Legal Order (1998).

8 Ivan Philippov, The Problem of “Pocket Arbitration Courts” in Russia: Finally Resolved?
(2015), https://cisarbitration.com/2015/04/07/the-problem-of-pocket-arbitration-courts-in-
russia-finally-resolved/ (son baxis May 8, 2026).
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hiiqugstinaslarla daha c¢ox miinasibatlor quracaq, prosesin aparilmasi
moadaniyyetini birbasa Oyrone bilocoklar. Bizim hakimlor do hamin
proseslarda xarici vakillerin igtirakin1 goraceklar ve bununla da biitiin timumi
sistemin inkisafina boyiik bir tohfe veres bilarler. Slbatto ki, bunun {i¢iin
bunlarin diizgiin inkisaf etmasi asas sartdir. Son olaraq, geyd etmak istardim
ki, arbitraj sisteminin ozlityiinds miihiim hiiquqi tstiinltiyii var. Arbitrajin
dstiinliiyti ondan ibaretdir ki, arbitraj miitlaq qaydada dovlet hiiququnu
totbiq etmaya borclu deyilir. Slbatts ki, arbitraj Azarbaycan Respublikasimin
korporativ hiiququnun secilmis hiiquq ve diger olagali maselelor kimi
miiayyan vacib hissalerine baglidir. Amma basqa bir sahadsn niimuns getira
bilorik ki, boytik tikinti layihalorinin tam okseriyyati FIDIC qaydalar ile
tenzimlenir. FIDIC qaydalar tatbiq olunduqda Azesrbaycan mahkemsaleri
onlari totbiq olunan hiiquq kimi birbasa tatbiq eds bilmaz. Ciinki bu, heg bir
dovletin hiiququ deyil. Amma arbitraj birbasa FIDIC gqaydalarmi tatbiq eds
bilir ve bundan sonra da bizim Miilki Macello hemin gerarin icrasinmi temin
edir. Mahz buna gors FIDIC miiqavilasinde hamigs arbitraj gerar1 vacibdir.
Hatta man deyardim ki, FIDIC miiqavilasine milli mahkemanin yazilmas: an
boytiik sshvlerden biri olardi. Azsrbaycan, Almanya ve ya Fransa olmasmin
forqi yoxdur, ciinki orada ciddi hiiquqi konflikt yarana biler. 9gor bu 3 amili
birlikde nezars alsaq, men diisliniirom ki, potensial ¢ox boyiikdiir. Bu
potensiali neca reallasdiracagimiz ise artiq ikinci bir sualdir. Umid ediram,
ti¢-dord ilden sonra burada yeniden goriiser ve bu barads daha konkret
noaticeler tizerinde danisariq.

Kamil Valiyev: Mancs, Azar bay siz ¢ox mithiim masalalars toxundunuz
va suali ahatali gakilde cavablandirdimiz. Tabii ki, diskussiyamizi daha da
davam etdira bilerik, haqgigaton do ¢ox aktual bir sualdir. Nazli xanim,
buyurun. Istordim ki, qisa sokilde fikirlarinizi bildiresiniz, ¢tinki vaxtimiz
moahduddur.

Nazli Ohmadova: Vaxt an 6namli amillorden biridir ve arbitrajda da vaxt
xtisusi ohemiyyoat keasb edir. Elgin beayin sualina ¢ox qisa sakilde cavab
vermaya ¢alisacagam. No {i¢iin toraflar formalasmis mahkema sistemi oldugu
halda arbitraja miiracist etmalidirler? Slbstts ki, mehkema sistemi har zaman
0z yerinda olacaq. Dovlat movcud oldugca onun dovlat mahkemsalori da
olacaq. Ciinki dovlet mehkemsalori hemin dovletin esas atributlarindan
biridir. Hakimiyyat bolgiisii prinsipinin totbiq edildiyi dovlstlorde mahkeama
hakimiyysti miistoqil hakimiyyat qoludur. Amma “arbitraj hakimiyyaeti”
deyilon ayrica hakimiyyot qolu yoxdur. Yeni arbitraj alotdir, o miistaqil
hakimiyystin qolu deyil. Arbitraj mediasiya, danisiglar ve Miilki Macallonin
dili ilo desak, pretenziya mexanizmlori kimi bir vasitedir. Sadace olaraq, bu
alat son illorde kifayot goder inkisaf ederok daha miikemmsal forma va
mazmun qazanib, institusional olaraq formalasib. Hazirda Azarbaycan da bu
oturusmus sistema qosulmagq istayir. Basqa sozlo desok, Azarbaycan “man da
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bu xeritade varam” demsak istayir. Qlobal perspektivden yanasdiqda birinci
panelds Keamals xanum ¢ox gozal bir ifads islatdi: “Arbitraj artiq okeandir, biz
da cay kimi axib o okeana tokiilmak istayirik”. Yeni sanki biz sarhadli ve o
okeanla olaqgesi olmayan bir akvatoriyadan ¢ixaraq artiq hoamin o okeanla
alage yaratmaq marhalasindayik. Mancs, bu ¢ox ugurlu banzetmadir.

Yenidan Elgin bayin sualina qayidiram. Siz mshkemays miiracist etdikde
kicik, orta vo ya iri sahibkar olmaginiz forq etmir, har bir halda mahkamanin
qaydalar ile oyaniyirsiniz. Sizin miibahisaniz mahkemenin ve prosessual
qanunvericiliyinin taleb etdiyi formaya salinir. Arbitraj iss macazi menada
desak, sizin miibahisenizin formasini alir. Ciinki arbitraj qaydalar1 adaten ela
yazilir ki, toroflors hadden artiq geviklik verilir. Ceviklik dedikds arbitrajin
prosessual qaydalarmin daxilinde miixtslif se¢cim imkanlar1 moévcudlugu
nazards tutulur. Taraflor hatta qarsiliqht razilasma esasinda, timumiyyatls,
miiayyen maddslarin tetbiq edilmamasins ve ya miibahiseys siirstlondirilmis
gqaydada baxilmasina goarar vers bilarlar. Yoni burada ¢eviklik miibahisenin
xarakterinden asili olaraq deyisir. Olbatte ki, Azar bayin qeyd etdiyi kimi,
agar sohbat FIDIC c¢orgivesindo c¢oxpillali ve miirokkab tikinti
miibahisasindan gedirss, onu haddinden artiq sadslosdirmak vo qisaltmaq
olmaz, c¢linki bu halda miibahisenin mazmunu its bilor. Amma masalon, bir
ne¢o yiz minlik mal alqi-satqist miibahisesidirss, onu niye
miirokkeblasdirek? Masalon, ona ne ticlin pretenziya qaydasinda bildirig
gondarib 10, 20 va ya 30 giin gozlomoak lazimdir? Arbitraja isa birbasa
miiraciat etmok miimkiindiir. Bu birinci maqamdir. Tkinci masale beynalxalq
aspektlo baghdir, biznes subyektlori beynalxalq arbitraj elementi ilo baglh
Azarbaycana gols bilerlormi? Man deyerdim ki, burada yeni arbitraj merkazi
olmasmin 0zii miiayyen fiirsatlor yaradir. Azar bayin do geyd etdiyi kimi,
beynalxalq arbitraj sahasinds, xiisusile Rusiya arbitraj isleri ilo bagli proseslari
izlayanlor bilir ki, bu artiq boytiik bir “saga”ya gevrilib. Hatta onun 6ziinda
miivoqqati tominat tadbirleri, gorarlarin taninmas: va icrasi, eloco do yeni
nazariyye va konsepsiyalarla bagl ikinci bir arbitraj bazar1 formalagib. Mahz
belo bir xaos fonunda biz bu boéhrani fiirsate cevirmoayo c¢alisaragq,
madaniyyatlarin qovusdugu bu moakanda bels bir arbitraj markazi yaratmag:
toklif edirik. Gerisi iso artiq bizim bu fiirsati neca dayerlondiracoyimizden
asilidir.

Kamil Valiyev: Cox sag olun, Nazli xanim. Buyurun, Sirin xanim, qisa
olaraq sizi da dinlayak.

Sirin Oliyeva: Vaxtimiz mahdud oldugu ticlin qisaca qeyd etmak istayirom
ki, Azar bay menim rayimi ¢ox deqiq ifade etdi. Bu giin genc naslin, o
ciimladan manim 17 yash oglumun “ASAN xidmat”dan istifade edarken bu
sistemin arxasinda duran irimiqyasl institusional transformasiyani tam dark
etmosi ¢atindir. Halbuki xarici pasport ve diger sanadlari almaq tigtin sehar
erkondon uzun novbaloroe durdugumuz dovrlor heale do bizim
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yaddagimizdadir. Bu miiqayise dovlst xidmatlerinds hansi daracads boyiik
bir inzibati ve madani kegidin bas verdiyini aydin gostarir. Azerbaycan bu cir
innovativ islahatlar ticlin an alverigli yerlardan biridir. Bunu tarixi ve sosioloji
faktorlar da sortlondirir. Soxson mean hazirda Azarbaycan prospekti adlanan
arazids- sovet dovriinden bari 3 farqli dinin: Sinaqoqa, Kilse ve Mascidin
fealiyyat gostordiyi bir miihitde boylimiisom. Homkarlarin da qeyd etdiyi
kimi, comiyystimiz hem multikultural doayarlers, hem ds adaptiv
madaniyyets malikdir. Biznes vo hiiquq dilinds ifads etsak, bu, yiiksak daxili
ceviklik var demakdir. Comiyyatimiz inkisafa yonealmis har bir miiteraqqi
tasebbiisii cox qisa miiddatds menimsayir ve adaptasiya olur. Bu baximdan
“ASAN xidmoat” artiq qlobal seviyyade qoebul olunmus ytizlarle ugur
niimunamizden yalmz biridir. Olkemize golon ¢oxsayli beynoalxalq
niimayeands heyatlorinin bu ugurlu idareetma modelini dyranmak ti¢iin mahz
hamin institutu ziyarat etmasi bunun bariz siibutudur. Hesab ediram ki, yeni
yaradilmis bu arbitrajin moarkazi do eyni istiqamatde inkisaf etmak, totbiq
etdiyi miitaraqqi mexanizmlarls oOlkemizin novbati beynslxalq ugur
niimunasine ¢evrilmak tiglin biitiin zaruri potensiala malikdir.

Kamil Valiyev: Cox sag olun, Sirin xanim. Man yekunda bir daha hormatli
panel istirak¢ilarin tebrik etmak va tagokkiiriimii bildirmak istardim. Mancs,
oldugca maraqh bir miizakirs oldu. Har birinizs tegakkiir edirom, galdiyiniz
ti¢lin ¢ox sag olun
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Kamalia Mehtiyeva: Good afternoon, everyone. Thank you so much to
everyone for being back. It is truly a pleasure to see such a distinguished
audience gathered here today. Without further ado, I would like to pass all
the word to my dear colleague, Mr. Sergei Vataev, who is an attorney and an
international arbitrator, very well known in the international arena. At the
same time, he's also a court member of the International Arbitration Court of
the ICC, of the International Chamber of Commerce. He is based in
Kazakhstan. However, the geographical location has absolutely no meaning
in international arbitration. It can be based anywhere. And Sergei is a perfect
example of how, no matter where we live in practice, as you can see, we sit in
tribunals with people from diverse origins. So I'm very privileged that Mr.
Vataev has accepted to moderate the panel which is devoted to international
arbitration. He will introduce the extraordinary lineup of speakers. So, Mr.
Vataev, the floor is yours.

Sergei Vataev: Thank you very much and certainly, for this great
opportunity to be a moderator of this panel. Today's session is about
investment arbitration. And I'd like to first give the floor to Anna for maybe a
short overview of what investment arbitration is and how that differs from
commercial arbitration or, generally, what it is and how to go with that.

Amnna Guillard Sazhko: Thank you very much, Sergei. To better explain the
idea of investment arbitration, I would like to start with a practical example.

Imagine that you have a client who is an investor from France or maybe
from Azerbaijan who decided to build a nuclear power plant in Kazakhstan.
Then, one day, an election takes place, the government changes and the
minister decides to review tariffs. And your tariff and licence are revoked, or
the conditions are changed overnight. What do you do? You call your lawyer
and ask what can be done. Usually, you don't consider local courts of the
country, which may not be entirely objective towards you. This is precisely
the moment where investment arbitration comes into play.

Investment arbitration is like a seatbelt for investors and entrepreneurs,
working when politics hits the brakes. And usually, imagine that you deal
with cross-border contracts that deal with the risk that doesn't lie only in the
text of the contract but mostly in politics. And the gap between this
contractual risk, investment risk and political risk explains why arbitration
exists. In one sentence, investment arbitration allows an investor, a private
company or an individual to bring a claim against a foreign state to be
considered by an independent tribunal. But why did the states accept such a
clause? Why did the states, which are usually subject to public law, accept it
being sued directly by the investors?

So this concept emerged in the early 1950s, when there were many new
independent states that sought to attract investments. But at the same time,
foreign investors were afraid to invest and they needed to have some source
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of assurance of their trust. So this was the time when the ICSID, the
Convention on the Settlement of Investment Disputes between States and
Foreigners, was born. We are privileged today to have Marisa with us, who
will share more insights on the history and how the ICSID operates today.

So on one side, there was this ICSID Convention, on the other side, there
were a lot of bilateral treaties. As of today, there are over 2,000 treaties
worldwide, with Azerbaijan having concluded more than 50. These treaties
provide a standard of protection for the investors. And many of those
concluded in the 1990s offered greater protection for investors than for states.

Just very briefly, what is the difference between investment and
commercial arbitration? In investment arbitration, you have parties that are a
private individual or a company and a state. In commercial arbitration, it's
always just companies or individuals. But at the same time, states can also act
on commercial arbitration, but only in their commercial capacity.

What are the advantages? It's to have a neutral and efficient form,
providing a platform for dispute resolution, which will result in an
enforceable award. Whereas for the investment arbitration, the nature is
different and the main goal is to provide protection for the investors. But let's
get back to our example. While assessing the investment claim, we need to
know what the background of this was. Do we know the value of the bilateral
treaty between the countries? Or maybe there was an investment contract
signed specifically with this investor, or there is investment litigation adopted
in this matter. So, first, we need to identify the most appropriate legal
framework and clarify the legal background. In such situations, investors
usually invoke fair and equitable treatment. We will then need to prove
whether this measure was arbitrary, whether the state was pursuing some
legitimate objectives, or whether it was just arbitrary. In some cases, which is
not uncommon in investment disputes, there may even be criminal
investigations initiated against investors. I will briefly note that we are now
living in a new era of investment arbitration. In recent years, there has been
significant backlash, with criticism that investment arbitration is overly pro-
investor, involves high costs and produces inconsistent awards. Moreover,
concerns have been raised about the limited financial resources of certain
states to adequately defend themselves in such proceedings. Overall, it can be
observed that investment arbitration is currently undergoing a period of
reform, which may significantly influence its future development. Thank you.

Sergei Vataev: Thank you very much, Anna. Well, I think just to kind of
quickly summarise, the beauty of investment arbitration is that it gives a
chance to investors to resolve disputes, not only under the auspices of the
sovereign and its laws, but it also gives an investor a chance to bring the case
before the neutral and objective tribunal, beyond the jurisdiction of the
recipient state, essentially. And basically, it gives an investor a second bite of
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the apple, so to say, when the other chances to reach justice are exhausted.
And one of the things you just mentioned is the arbitrary treatment and I
understand that that brings us to the point of principle of fair and equitable
treatment - FET and I would like to ask Professor Levashova to tell us a few
words about this important principle.

Yulia Levashova: Thank you very much, Sergei. Based on your question,
why FET is considered to be one of the most important standards in
international investment law, let me first start with a short anecdote. A long
time ago, in 2011, when I started working on my PhD on FET standards, one
of the very important authorities in the field of international investment law
told me, “It all has been done already. Why are you going to write about FET
standards?” And in fact, already in 2011 there were a lot of articles and some
books, because the FET always was a very contested standard in international
investment law. But it kept me going and now even in 2025 there are still a lot
of questions about the FET standards, because if we look at the international
investment cases, there's still a lot of uncertainty. So it brings me to the point
that there's still a lot to discuss. Let me give you a little bit of statistics in terms
of the FET. Why is it so important? According to the United Nations
Conference on Trade and Development, the FET standard is included in 95%
of all international investment agreements and at this point, we have about
3,000 international investment agreements worldwide. So basically, in each of
them, except 5%, you will find the FET standard. It's usually a broadly
formulated provision and in about 80% of all treaties, it is formulated as an
open standard.! Basically, it, of course, depends on the treaty, but basically it
states that the investors should be afforded fair and equitable treatment to all
of their investments.

So as you can imagine, that leaves a lot of room for interpretation. And
that's why and it's not surprising, that the FET remains central in most of the
dispute settlement. Again, according to the latest statistics of the United
Nations Conference on Trade and Development, in approximately 85% of all
investment cases, investors argue that their right to obtain fair and equal
treatment has been violated.? In practice, it continues to be the primary legal
basis on which their investment claims are built. So why is it so attractive and
so invoked by investors? There are several reasons, of course, but in my view,
the most important one is that FET covers violations, but it could be difficult
to argue under other specific investment protection standards such as
expropriation or prohibition of discrimination. In the words of the German
lawyer and academic Roland Plecher, who said that the FET provision is like

1 Jeremy Sharpe, Lecture, Fair and Equitable Treatment 1 (Jun. 18, 2025),
https://legal.un.org/avl///pdf/ls/Sharpe_Transcript_video_1_e.pdf (last visiteted Apr. 24,
2026).

21d., 2.
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a black box full of surprises, you never know what you will get. In practice, I
completely agree with that because it's quite difficult to predict how, in a
specific case, the arbitral tribunal will interpret the scope of the FET provision.

As I've already mentioned, specifically the interpretation of fair and equal
treatment has been heavily criticized in the past for being insufficiently
precise, for inconsistent case law and, in particular, for a lack of adequate
consideration of the public interest. This critique is primarily based on the
earlier cases conducted between 2000 and 2005, when the tribunals had the
first opportunity to interpret the requirement FET and they established a
rather broad scope of possible obligations, which could lead to the breach of
this provision. This included the obligation of the whole state to act with full
transparency towards the investor. One of the first landmark decisions in this
regard was PACC v. Mexico,® which also addressed obligations such as
respecting investors’ legitimate expectations and providing stable conditions
within the state. So those elements of the FET standard put the threshold for
the state behaviour towards the investor pretty high. But the beauty of the
current treatment standard, if I can formulate it like that, is its dynamic nature.
In the past decade, the case law really evolved and the treaty drafting practise
has evolved as well, specifically in relation to establishing a certain balance
between the investor protection and the state's right to regulate.

Sergei Vataev: Thank you very much. I believe that it's about time to switch
from general principles to more specific issues and I would like to ask Marisa
to tell us a few words about ICSID and the key concepts of this jurisdiction
and maybe just some of the recent developments.

Marisa Planells-Valero: Thank you, Sergei and thank you also to Kamalia
and her team for their very, very kind invitation to be here. For me, it's truly,
truly an honour to be here on behalf of ICSID.

Well, as Anna mentioned, in 1965, ICSID was born out of a simple but very
powerful idea- to create a neutral and impartial forumm within the World
Bank Group where investors and states could get together and resolve their
investment disputes. Today, 60 years later, ICSID has 158 member states.
ICSID is governed by two main bodies. The ICSID Secretariat, where I have
worked for almost 15 years now, is in charge of providing procedural
guidance, supporting tribunal appointments and making sure that the cases
run smoothly. The ICSID Administrative Council, composed of one
representative per member state is in charge of approving rule changes, like
our recent rule amendment in 2022, or approving the budget of the center.
Our member states can also appoint up to four arbitrators to the ICSID panel
of arbitrators. These arbitrators do not need to be nationals of the designated

3 See PACC Offshore Services Holding v. United Mexican States, ICSID No. UNCT/18/5
(2022).
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state. It is very important for ICSID that the member states appoint arbitrators
to the panel because this panel serves as a pool of individuals from which we
select candidates in those cases where the parties cannot agree on tribunal
appointments, or where we constitute committees that will be in charge of
reviewing ICSID awards in what we refer to as annulment proceedings.

So what makes ICSID unique? First, ICSID is completely independent from
national courts. The process under the ICSID Convention is what we call self-
contained, which simply means that ICSID awards cannot be reviewed or
appealed before domestic courts. Second, ICSID is the only institution in the
world that can amend the cases not only under ICSID rules but also under the
UNCITRAL rules. We also handle state-to-state disputes, mediations and
conciliations. In addition, we may act as appointing authority in cases upon
the parties” request. This flexibility allows parties to choose the procedural
framework that best fits their needs and is one of the reasons why ICSID is so
widely used.

In fact, as of today, ICSID has handled more than 70% of all investor-state
arbitration cases normally. And last year we registered our case as 1000.
Historically, the main basis of consent in ICSID arbitration has been bilateral
investment treaties, which amount to 52% of the cases, followed by cases
under the Energy Charter Treaty with 40% of the cases and followed by cases
under investment contracts, which also amount to 14% of the cases. So just
like in commercial arbitration, investment contracts continue to play a key
role in ICSID cases.

I will now quickly review the five mandatory requirements that a case
needs to comply to be able to be brought under the ICSID Convention and
which are reflected in Article 25 of the ICSID Convention. In short, we need
to have a legal dispute arising directly out of an investment between a
contracting state and a member of another contracting state and we need to
have both parties’ consent in writing. So let's quickly unpack each of these
requirements. First, what is a legal dispute? This simply means that we need
to have a dispute that involves specific legal rights or regulations and not just
a policy disagreement or a mere conflict of interest. In most cases, this is legal.
Second, the dispute arises directly out of an investment. But what is an
investment? The ICSID Convention doesn't include a definition of investment.
We know, thanks to the ICSID Convention, that a mere sale of goods would
not qualify as an investment. But does that mean that the parties are free to
determine whether any other type of transaction qualifies as an investment?

Well, on these points, there are two main approaches that ICSID Tribunals
have taken over the years. On the one hand, some tribunals only look at the
definition of investment in the investment contract or the ICSID Convention.
So if the parties in the instrument of consent have agreed that a certain activity
qualifies as an investment, then according to this view, that should be enough
to bring the case under the ICSID Convention.
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On the other hand, other tribunals think that this is not enough, that the
ICSID Convention has its own standard, which also needs to be satisfied. One
of the most cited decisions by those who support this so-called objective
approach is the decision made by the Tribunal in Salini Costruttori S.p.A. and
Italstrade S.p.A. v. Kingdom of Morocco.* In that case, the Tribunal found that
the notion of investment under the ICSID Convention infers a significant
contribution, a certain duration, participation in the risk of the transaction and
contribution to the economic development of the process.

This last element, as you can imagine, has been the most controversial one
and my colleague Nada will discuss this issue a little bit more later. So we
have a legal dispute arising directly out of an investment between a
contracting state, which is a state that has both signed and ratified the ICSID
Convention and a member of another contracting state, which can be a natural
person, an individual, or a judicial person, usually a company. And finally,
we need to have consent in writing. So the fact that ICSID member states have
ratified the ICSID Convention is not in itself a consent to ICSID arbitration.
There needs to be a further manifestation of consent in an investment treaty,
in an investment law or in a contract. Consent to ICSID jurisdiction is
irrevocable. Once given, it cannot be withdrawn unilaterally by the parties.

And just to conclude on this point, it's important to note that the ICSID
Convention does not prescribe any substantive protections, such as fair and
equitable treatment, as Yulia discussed. That is entirely up to the states that
negotiate these issues in accordance with their investment policies. The states
can actually restrict the scope of the consent in the investment agreement, for
example, by carrying out particular industries, for example, the defence
industry, or carrying out certain types of state measures, or making investors
first exhaust local remedies before being able to resort to ICSID.

Finally, very quickly, I wanted to just mention the main differences
between UNCITRAL awards and ICSID awards. So as many of you know,
UNCITRAL awards can be subject to set-aside proceedings at the seat of the
arbitration. On the contrary, given the self-contained nature of the ICSID
system, ICSID awards are final and binding and cannot be reviewed by
domestic courts. They are only subject to a limited and exceptional review
process known as annulment. This process is conducted entirely within the
ICSID framework and is handled by ad hoc committees, which are composed
of members of the ICSID final arbitration, which I referred to at the beginning
of my presentation. There are five grounds for annulment under the ICSID
Convention. Improper constitution of the tribunal, corruption on the part of a
tribunal member, manifest excess of power by the tribunal, serious departure

4 See Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, ICSID No.
ARB/00/4 (2001).
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from a fundamental rule of procedure and failure to state the reasons on
which the award is based.

So now, in terms of enforcement, as many of you know, national courts
may refuse to enforce UNCITRAL awards on several grounds. For example,
if the arbitration agreement is considered invalid, or if they consider that
enforcement would conflict with the state's public policy. On the contrary, the
ICSID Convention establishes a streamlined system for the recognition and
enforcement of ICSID awards, pursuant to which each party must comply
with the terms of the award. Each of the 158 contracting states must recognise
the award as binding, as it enforces pecuniary obligations within their
territory, as if it were a final judgement of their own courts and any party
seeking recognition of the award only needs to present a certified copy of the
award before the domestic courts. Thank you very much.

Sergei Vataev: Thank you very much, Marisa. One of the things you
mentioned is the evolution of some of the principles and one of those, which
Yulia has already mentioned, is the evolution of fair and equitable treatment.
Yulia, would you like to develop this further?

Yulia Levashova: Sure, thank you. So, I'll just jump from Marisa to explain
how the dispute settlement procedure and ICSID work and most of the cases,
specifically domestic disputes involving FET claims, are conducted under the
ICSID system. So, to explain a little bit how the FET cases have evolved and
specifically in the past 5-10 years, I just will briefly elaborate on the key
elements. So, as Anna already mentioned in the beginning, the FET claims
often arise precisely in response to how states exercise their regulatory
powers. For example, revocation of a licence by the administrative bodies or
the change of regulation, as you mentioned, those are the measures, examples
typically, which are disputed by the investors, claiming that they were treated
unfairly by the host state.

There is a handful of those disputes that involve so-called public interest,
for example, the protection of the environment or public health, according to
which the host state justified taking certain adverse measures directed to the
investor. As I already mentioned before, most arbitral tribunals tend to avoid
the discussion on the right to regulate public interest. However, with the
development of the case law, with the increasing attention of the general
public to the international investment goal and specifically with the landmark
decision of Saluka v. The Czech Republic,® the issue of the state’s right to
regulate has been really recognised by the tribunals and the FET cases. From
this point onward, a discernible shift in the approach of tribunals can be
observed. Just to give you maybe a practical example, it has already been

5 See Saluka Investments B.V. v. The Czech Republic, Permanent Court of Arbitration No.
2001-04 (2006).
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discussed in the previous panel about clean energy. We have a handful of the
renewable energy investment disputes, which were filed against a number of
states, specifically Spain, which has more than 50, Italy, Romania and other
countries. And just to maybe summarise what happened there, those
countries first introduced specific incentives on the renewable energy
companies and renewable energy producers, such as introducing feed-in
tariffs and later on the latest state either reduced them or abandoned them
altogether.

So as a result, there were many investment cases and claims against those
states and one key question in almost all of those decisions was how much the
state could change the regulation and under what conditions. To arrive at the
answer to this question, as I mentioned, there was a shift in the decision by
arbitral tribunals. You can see that tribunals attempt to invoke some kind of
balancing exercise between the investor's right and the state's right to
regulate, performing rather the complex exercise and the tribunal starts
developing what I call a checklist approach and this includes assessing all
different factors. Of course, it depends on the case, but in most of the cases,
those factors include, for example, what type of commitment was made to the
investor, whether they were specific, were those general commitments such
as the state just promised something and a political announcement. Another
factor is the severity of the economic impact on the investor, the financial loss.
The extent and the context of the regulatory change, so for example, in the
Spanish cases, there was certainly the economic crisis, which played an
important role. Whether the state followed the proper procedure and due
process is another factor and whether the public interest was involved.

And the last one which I want to emphasize is investor’s due diligence.
What I have observed, not only by me but also by many other commentators,
is that in the last five years, investor due diligence has become a very
prominent element. It means that many tribunals do not only expect that the
investor, while investing in the host state, conduct legal and financial due
diligence, but also conduct in-depth analysis of understanding how the
regulatory framework works and what the laws and regulations are around
the investment. In some cases, the tribunals have even required the investor
to look at the decisions of the courts in the host states. Thus, investor due
diligence is an excellent example of how the FET standard has really
developed and how dynamic the standard is. So despite of the rather
advanced assessment which we now observe in the arbitral practice,
specifically in comparison to the earlier cases, there’s still some issue which
perhaps some might agree or not, but there is not a very clear methodology
of how tribunals weigh those different factors which I mentioned. Specifically,
it is related to the public interest because in most of the decisions, it still is
treated as one of the intermediary factors and there is no real hierarchy
between different considerations in those cases. In conclusion, a more
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structured approach would be desirable and it is also in line with the decision
of the International Court of Justice, which is very interesting, called a Certain
Iranian Assets case, which was issued in 2023. In that case, the International
Court of Justice for the first time actually made some kind of remarks on the
FET standard, proposing proportionality as one of the possible methodologies
to assess the FET standard.® We already see in some of the submissions of the
parties references to this judgment and perhaps that could also be the way
forward for tribunals.

Sergei Vataev: Thank you so much. Thisis a very useful insight, but I would
like to briefly return to Marisa. You mentioned some of the statistics and may
I ask you to elaborate on them, specifically regarding the Turkic region,
including Central Asia, Azerbaijan and Tiirkiye? Do you have any numbers
for that?

Marisa Planells-Valero: Yes, of course. Thank you, Sergei. As I mentioned
in my introduction, ICSID was created to make cross-border investments safer
and more predictable. This goal is especially relevant in the Turkic region,
where natural resources, foreign investment and a complex political context
often intersect.

The first country to join the ICSID Convention was Tiirkiye in 1989,
followed by Azerbaijan and Turkmenistan in 1992, Uzbekistan in 1995,
Kazakhstan in 2000 and finally Kyrgyzstan in 2022. Today there have been a
total of 68 cases against these states, most of them under the ICSID
Convention. In particular, there have been a total of 6 cases against
Azerbaijan, 15 against Kazakhstan, 16 against Turkmenistan, 17 against
Tiirkiye, 10 against Uzbekistan and 4 against Kyrgyzstan.

Most of these cases have been brought under the BITs, such as the
Azerbaijan-Tirkiye BIT or the Germany-Turkmenistan BIT, with 15 cases
brought under the Energy Charter Treaty and some other cases under
investment contracts. Regarding the nationalities, about 75% of the cases have
been initiated by Western European investors, primarily from the UK and the
Netherlands, but also by countries like Kazakhstan, Turkmenistan and United
States.

The main sectors involved in these cases are 0il, gas, construction, mining
and electricity, but also, to a lesser extent, telecommunications, banking, real
estate and tourism, to name a few. Out of this total of 68 cases, 58 have now
concluded. In terms of Tiirkiye, Turkish investors have brought a total of 45
cases, 36 of which have concluded so far. Overall, in about 30% of these cases,
either brought by Turkish investors or against the Turkish state, the tribunals
have upheld the claims in part or in full. In another 30% of the cases, the

6 Certain Iranian Assets (Islamic Republic of Iran v. United States of America), IC] No. 164
(2023). Available at: https://www.icj-cij.org/node/202615 (last visited Apr. 25, 2026).
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disputes have been settled or otherwise discontinued. The remaining 40% of
the cases were dismissed by the tribunal for lack of jurisdiction.

To conclude, I wanted to highlight that in the Turkic region, ICSID has
offered a trusted space to resolve complex disputes and it has given both
investors and states confidence in the process and has helped strengthen the
overall investment climate. I look forward to seeing what comes next for the
region, especially with key developments such as the adoption of Azerbaijan's
new arbitration law and the establishment of the Baku Arbitration Center.

Sergei Vataev: Thank you very much, Marisa. I think now would be a good
time to switch to the state perspective. Professor Ozdemir will probably
enlighten us on the issues that states face when defending against investors,
providing insight from the other side of the table.

Eda Manav Ozdemir: Thank you. First of all, I would like to thank Kamalia
and the entire team for organizing this panel and for inviting us. It is a real
pleasure to be here with you all today.

I would like to start by introducing my department and its role in
investment arbitration. Under the new presidential governance system
established in 2018 in Tiirkiye, the International Arbitration and Alternative
Solutions Department under the Directorate General of Law and Legislation
of the Secretary General of the Presidency was established. My department
coordinates all the investment arbitration cases against the Republic of
Tiirkiye and has the full authority to legally represent Tiirkiye. We work with
the Minister of Energy, the State Deposit Insurance Fund and the Energy
Market Regulatory Authority. To raise public awareness on arbitration,
increase cooperation and organize training programs, we have established an
interagency working group for public institutions, which meets periodically
to share knowledge. In 2020, the secretary general of the presidency, Ibn
Haldun University and Istanbul Commerce University signed a cooperation
protocol to establish the Turkish Arbitration Academy. We also have
numerous cooperation protocols with arbitration centers and universities, as
well as numerous training programs, seminars and webinars. In 2023 and in
2024, we organized an investment-arbitration summer course in Baku in
coordination with the Turkish Arbitration Academy, Baku State University
and Ibn Haldun University.

Regarding Tiirkiye's experience in investment arbitration, the country
gives its consent to certain investment arbitration mechanisms through
investment treaties. Alleged foreign investment disputes are often subject to
arbitration proceedings under bilateral investment treaties, multilateral
investment treaties and the Energy Charter Treaty. And in Tiirkiye's treaties,
disputes are often referred to ICSID, ICC and ECT and ICSID is the most
frequently used for disputes against the Republic of Tiirkiye. As Marisa
mentioned, Tiirkiye signed the ICSID Convention in 1987, which became
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effective in 1989. However, not all disputes arise under treaties. Some
originate from investment contracts, which are concluded directly between
investors and host states or their state-owned entities. These contract-based
disputes raise unique questions regarding jurisdiction, applicable law and the
scope of state responsibility.

Tiirkiye and Turkish investors have played a significant role both as
respondents facing claims by foreign investors, especially in energy, mining,
telecommunications and media and as claimants through their companies,
especially in construction and energy and occasionally in mining and
transportation. Investment arbitration cases against the Republic of Tiirkiye
are generally based on the jurisdiction of the investment tribunals and claims
are initiated by mailboxes or shell companies. In these cases against Tiirkiye,
claimants who engaged in fraudulent transactions have applied for
arbitration to establish international jurisdiction. The tribunals have generally
rejected these cases for lack of jurisdiction.

Regarding Tiirkiye's record in ICSID arbitration, the country's success rate
in investment arbitration cases is very high. Looking at the statistics on
arbitration cases filed against Tiirkiye, as Marisa mentioned, we have 17
ICSID arbitration cases against Tiirkiye, one of them is a contract case, while
the others are based on the BITs or Energy Charter Treaty. There are also three
cases under UNCITRAL, one under the Stockholm Chamber of Commerce
and five annulments. One case is currently pending; sixteen cases were
finalized in favor of Tiirkiye, 3 cases were finalized with settlement and 3
arbitration cases at ICSID are still ongoing. Again, as Marisa also mentioned,
Turkish investors make use of the ISDS system, there are 45 investment
arbitration cases filed by Turkish investors against other countries, of which
29 are completed and six are pending.

Since most investment disputes are based on bilateral investment treaties,
it is important to mention BIT signed by our country. Tiirkiye has one of the
largest BIT networks in the world. BIT negotiations are carried out by the
Minister of Industry and Technology. Tiirkiye signed its first bilateral
investment treaty with Germany in 1962, followed by the US BIT in 1985.
Today, Tiirkiye has 115 BITs, 88 of which are in force. Treaty partners include
nearly all EU members and several countries across Asia, Africa and the
Middle East. The definition of investment in these bilateral investment treaties
is asset-based and follows the principle of open listing, provided that certain
investment criteria. BITs guarantee protections including, as Yulia mentioned,
fair and equitable treatment, protection against expropriation and access to
arbitration and generally ICSID, ICC, Istanbul Arbitration Center, Istanbul
Chamber of Commerce Arbitration and Mediation Center.

Tiirkiye has a unique dual role, it is both a capital-importing country and
capital-exporting country, which makes Tiirkiye a bridge state in the global
investment arbitration landscape. The Minister of industry has prepared a
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new model BIT and a transition to this new BIT is expected. Balance remains
important, as there have been 35 cases brought by Turkish investors and 17
cases against the Republic of Tiirkiye. Therefore, maintaining a balance
between the interests of Turkish investors and those of the state is essential.

Now I would like to give some information about the UNCITRAL Working
Group III on ISDS reform. Under the coordination of our Director General, we
closely follow this Arbitral Working Group III. And in July 2017, the
UNCITRAL Commission turned the issue of ISDS, Investor State Dispute
Settlement reform, in Working Group III. The UNCITRAL Commission is
currently working on a comprehensive reform of the ISDS regime based on
concerns and shortcomings identified so far. At present, two approaches have
emerged within the ISDS system. One approach suggests replacing the system
entirely, potentially through the establishment of a standing mechanism. The
alternative approach is incremental reform of the existing system. The
discussions are continuing and the funding mechanism and appellate
mechanism were discussed in Vienna in October and will be revisited in
January. In addition, the working group has identified other reform options:
strengthening the alternative dispute resolution mechanism through investor-
state mediation, mediation rules, strengthening dispute prevention,
developing new methods for the selection and appointment of arbitrators and
developing a code of conduct for arbitrators in ISDS.

ICSID and the UNCITRAL Commission collaborated on a code of conduct
for arbitrators and the Code’s provisions include independence, impartiality
and duty to conduct proceedings with integrity, fairness and efficiency. The
Commission adopted this code in July 2023 and in February 2024, the final
text of the codes was issued by UNCITRAL secretaries. Additional ISDS
procedural rule reforms include measures addressing frivolous claims,
security for costs, third-party funding, counterclaims, treaty interpretations
and damages calculations. As a representative of Tiirkiye, we actively
participate in these international meetings and we provide opinions both
orally and in writing under the coordination of our Directorate General. The
country’s contribution is prepared with the other related governmental
institutions and Tiirkiye's submission has been presented to the UNCITRAL
Secretariat and is also available on the website. The UNCITRAL and ISDS
reform process remains ongoing and long-term in nature; accordingly,
representatives of Tiirkiye will continue participating in this reform process.

In summary, this presentation has outlined the role of investment
arbitration within our Directorate General, Tiirkiye's current position in this
reform process and the broader place of investment arbitration in the
international legal framework. Thank you very much.

Sergei Vataev: Thank you very much. It is a very useful overview. Tiirkiye’s
experience is particularly important for Azerbaijan and other Turkic
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countries, as Tiirkiye has been a pioneer in many of these efforts and your
experience will undoubtedly be of significant value to our countries. As we
are discussing the practical implications of investment arbitration, we have
thus far heard the perspective of the state. I think it would be a great idea to
hear another practical experience from Nada, an experienced counsel and
arbitrator on both sides, who will share some practical thoughts about
investment arbitration.

Nada Sader: Thank you very much. I would like to share some of the
advantages and pitfalls of investment arbitration. The first advantage of
arbitration, as briefly noted by my colleagues, is that it provides a neutral
forum. Investment arbitration has given investors the confidence to enter new
markets and has enabled states to assure investors that their rights will be
protected.

Before the existence of such treaties, investors facing disputes had limited
options. They could bring claims before local courts, which were often not
ideal when the opposing party was the government. They could rely on an
arbitration clause in a contract, but only if there was a contract with such a
clause included. Another possibility was to request that their home
government bring a diplomatic claim; however, this process was politically
uncertain and often extremely slow.

Investment treaties changed that, they gave investors a direct right to bring
a claim against the state under international law, even without a contract, or
even when there was no contract that provided for local courts. One example
is the case of Desert Line Projects LLC v. Yemen,” where the contract with the
government had provided for Yemeni courts and the investors still had access
to international arbitration under the treaty. A second advantage is that it
gives the investor, on top of access to arbitration, the protection of its
investments by standards provided in the treaty standards of public
international law, which are usually broader and more protective than those
of local laws.Treaties usually provide, as my colleagues have said, broad
standards of protection, like fair and equitable treatment, protection and
security, protection against expropriation, arbitrariness, discriminatory
measures, etc. This advantage is not only for investors because treaties also
protect the state's citizens when they invest abroad. There are lots of Turkish
claimants and lots of cases against Tiirkiye, so it does not grant protection to
the state's own investors abroad. In this regard, the system creates mutual
benefit: investors require confidence, while states require credibility.

However, as with any legal mechanism, there are some pitfalls arising, for
example, out of broad definitions that have led to some uncertainty. Some of
these definitions include the notion of investment. Treaties and foreign
investment laws are there to protect foreign investments. The notion of

7 See Desert Line Projects LLC v. Republic of Yemen, ICSID No. ARB/05/17 (2008).
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investment, for those who are not familiar with investment arbitration,
appears to be a bit counterintuitive. It's not the act of investing money. For
example, a billion-dollar transaction might not qualify as an investment,
whereas a smaller million-dollar project could qualify as an investment. So it's
not the act of just putting money in.

A large number of bilateral treaties define the notion of investment quite
broadly as any kind of asset, with non-exhaustive examples such as any right
with an economic value, so anything could fall under this definition.
Contracts have been deemed to constitute investments, shares, licenses. In one
case, even the investor's right to arbitrate was deemed to constitute an
investment. This is the case of ATA v. Jordan.?

So the broad definition of investment has also led to claims beyond what
governments had expected, including one-shot transactions. Several
tribunals, particularly those operating under the ICSID Convention, have
emphasized that although the ICSID Convention itself does not define what
constitutes an investment, this does not imply that every commercial
transaction automatically qualifies. Some tribunals have decided that the
parties' freedom in the BIT to define what constitutes an investment has limits,
especially when proceeding to ICSID. They have provided an objective
definition of an investment. One of the principal authorities relied upon in
this regard is Salini v. Morocco,’ which, as previously mentioned, established
objective criteria used by tribunals as guidelines in determining whether a
transaction qualifies as an investment.

On the other hand, some investment tribunals, including those not sitting
under ICSID, have found that the parties should be free to agree in the BIT
whatever transaction they want to qualify as an investment; they should be
free to do that. If an investment falls within the definition of the BIT, that is
sufficient. So, case law is not absolutely consistent, even though it concerns
one of the most fundamental questions of all: what is an investment? As my
colleagues have mentioned, in a large number of treaties, the dispute
resolution clause provides the investor with the option to submit disputes to
ICSID, UNCITRAL, or the Stockholm Chamber of Commerce, among others.
Accordingly, the manner in which a tribunal treats the notion of investment
may depend upon the forum chosen by the investor when a dispute arises.
Thus, if the treaty provides for both ICSID and UNCITRAL, if the investor
chooses to go to UNCITRAL, a tribunal might define these investments
differently than the tribunal under ICSID, which might not be what states
expected when signing their treaties.

8 See ATA Construction, Industrial and Trading Company v. The Hashemite Kingdom of
Jordan, ICSID No. ARB/08/2 (2010).
° See supra note 3.
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Turning briefly to a second pitfall, one additional example concerns the
question of attribution, namely, who speaks for the state, which is an
important issue to keep in mind. Under international law, the acts of state
organs can engage the liability of the state if they breach an investment treaty
and cause loss to a foreign investor. But these organs are not limited to the
executive, legislative, or judicial branches. Tribunals have held that a state
may be held responsible for the acts of an entity that is not part of the central
government, provided that the entity was exercising governmental authority.
Accordingly, liability has arisen for acts and omissions of ministries, public
agencies, even entities with their own legal personalities. What tribunals have
looked at is whether they were exercising elements of governmental
authority. In the case of Toto v. Lebanon,' the tribunal found that acts and
omissions of the Council for Development and Reconstruction, which is a
distinct entity from the state but exercises governmental powers, were
attributable to the state.

Sergei Vataev: I would like to ask Anna to conclude with her thoughts and
insights, specifically regarding the bilateral investment treaties of the Central
Asian and Turkic states, which are also an important source of investment.

Anna Guillard Sazhko: Thank you very much. I analyzed the recent BITs
with the latest numbers concluded by the Central Asian states. I excluded
Tiirkiye because we have the best person to speak about the practice in
Tiirkiye and because we are in Azerbaijan. Over the past five years Central
Asian states have concluded 8 treaties, which replaced treaties concluded
early in the '90s.

Considering the key provisions of these agreements and the imbalance in
bargaining power between investors and states, it is generally recognized that
a French investor is more likely to invest in Kazakhstan than a Kazakh
investor is to invest in Germany. One of the examples can be found in the
definition of “protected investor” and “investment”, so as my colleagues already
discussed to some extent, there is now a requirement of real economic activity.
Many earlier BITs required only that the investor be registered in a certain
jurisdiction now the BITs require that the company not only be registered in a
state but also carry out actual economic activity there. India has gone even
turther: under the India-Uzbekistan-BIT, there is a requirement to have
economic activity in a certain state and also to register a company in the state
where the investment is performed.

Adam also mentioned the Salini test, which is now being incorporated into
BITs. As a result, we now have requirements of duration, risk, contribution to
the economic development of the host state and commitment of capital. It is

10 See Toto Costruzioni Generali S.p.A v. The Republic of Lebanon, ICSID No. ARB/07/12
(2012).
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worth noting that 6 out of 8 of these BITs are publicly available, so I advise
you to read and if you cannot find them, please send me an email.

Another example, which Julia has touched upon, is the right to regulate.
There has been considerable criticism of investment arbitration for preventing
states from regulating different industries. In all of these new BITs, matters
such as taxation and public procurement are excluded. And there are also
different exceptions regarding the regulation of public health and education,
where states have much more liberty to act.

The last very interesting point is the questions of transparency, ethics and
third-party funding. States now pay attention not only to the standards but
also to procedural matters, including the conduct of arbitrations and
significantly greater requirements are imposed on arbitrators. Regarding
third-party funding, for example, India, Uzbekistan prohibit third-party
funding. Some BITs are silent in this regard, while others require full
transparency and full disclosure. When we discuss investment arbitration, we
often think that it's transparent and public because we can find a lot of awards
online. Some BITs indirectly provide that all documents, the identities of the
parties and even party submissions should be made public, while others
continue to preserve confidentiality.

The last point I wanted to mention is that I was interested to observe that,
while I was not surprised in the case of Tiirkiye, as I know Tiirkiye has
promoted its dispute resolution center since approximately 2017 or 2018 as a
forum for resolving investment disputes, the same applies to the Astana
Financial Center Arbitration Court.

Sergei Vataev: Thank you very much.

Kamalia Mehtiyeva: Thank you very much, Mr. Vataev and also thank all
our speakers for providing theoretical courses, practical tips, the government
perspective, or the institutional perspective of the International Centre for the
Settlement of Investment Disputes, together with historical and regional
perspectives. So, thank you very much for that indeed.
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